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WACHOVIA MORTGAGE, FSB v. PAWEL
TOCZEK ET AL.
(AC 41851)

Elgo, Devlin and Harper, Js.
Syllabus

The plaintiff M Co. sought to foreclose a mortgage on certain real property
owned by the defendants A and T following their default on a promissory
note secured by the mortgage. Thereafter, W Co., which had been substi-
tuted as the plaintiff in the action following its acquisition of M Co.,
filed a motion for summary judgment as to liability. In support of its
motion, W Co. attached an affidavit from H, the vice president of loan
documentation for M Co., who attested concerning the debt owed under
the note and that W Co. was the current holder of the note. H included
with his affidavit a copy of both the note and the mortgage, which he
referenced therein. No objection to the motion was filed. The trial court
granted W Co.’s motion for summary judgment as to liability, which it
treated as unopposed, concluding that H’s affidavit in conjunction with
the note and mortgage constituted a prima facie case for a judgment
of strict foreclosure and that W Co. had met its burden of showing that
it was entitled to judgment as a matter of law. Thereafter, the trial court
granted W Co.’s motion for a judgment of strict foreclosure and rendered
judgment thereon. The trial court subsequently denied A’s motion to
reargue, and A appealed to this court. Held:

1. A could not prevail on her claim that the trial court lacked subject matter
jurisdiction because W Co. did not have standing because it was not
the holder of the subject note, which was premised on her claim that
the note was a nonnegotiable instrument pursuant to the relevant statute
(§ 42a-3-104 (a)) because it was not for a fixed amount of money and
was governed by federal law; because A’s claim challenged the validity
of the note, as opposed to W Co.’s actual possession of the note or
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ownership of the mortgage, it implicated the merits of the foreclosure
action and, therefore, was not jurisdictional.

2. Contrary to A’s claim, the trial court properly granted W Co.’s motion for
summary judgment as to liability, as W Co. established its prima facie
case for foreclosure by pleading that it was the holder of the note on
which A had defaulted and submitting H’s affidavit, which included and
incorporated by reference copies of the note and mortgage, the record
did not reflect any issues with regard to conditions precedent to foreclo-
sure, and A did not attempt to rebut W Co.’s status as the holder of
the note and, in fact, failed to file any opposition to the motion for
summary judgment.

3. The trial court did not abuse its discretion by granting W Co.’s motion
for a judgment of strict foreclosure; contrary to A’s claim that W Co.
failed to follow the procedures set forth in the rule of practice (§ 23-
18) pertaining to proof of debt in foreclosure actions because it did not
provide a preliminary statement of debt or affidavit of debt no less than
five days before the hearing on the motion for a judgment of strict
foreclosure, W Co. complied with § 23-18, as the plain language of that
rule of practice only requires that the preliminary statement of the
plaintiff’s monetary claim be filed no less than five days prior to the
hearing, and W Co. filed its preliminary statement of its monetary claim
almost nine years prior to the hearing and, thereafter, filed several
additional affidavits of debt, informing A as to how much she owed
under the note.

4. The trial court did not abuse its discretion when it denied A’s motion to
reargue the judgment of strict foreclosure: A’s claim that that court
overlooked the fact that the requirement in the applicable rule of practice
(§ 23-18) that the plaintiff’s preliminary statement of debt be filed no
less than five days before a hearing on a motion for a judgment of strict
foreclosure was mandatory was unavailing, as the court had before it
several affidavits containing a preliminary statement of W Co.’s monetary
claim that were filed far in advance of five days before the June, 2018
hearing, including the preliminary statement of monetary claim filed in
September, 2009; moreover, A failed to proffer any additional or new
evidence separate from that which the trial court heard in the prior
proceeding, nor did she demonstrate a misapprehension of facts or
claims of law that the court failed to address.

Argued October 17, 2019—officially released February 25, 2020
Procedural History

Action to foreclose a mortgage on certain real prop-
erty owned by the named defendant et al., and for other
relief, brought to the Superior Court in the judicial dis-
trict of Stamford-Norwalk, where the named defen-
dant et al. filed a counterclaim; thereafter, Wells Fargo



February 25, 2020 CONNECTICUT LAW JOURNAL Page HA

196 Conn. App. 1 FEBRUARY, 2020 3

Wachovia Mortgage, FSB v. Toczek

Bank, N.A., was substituted as the plaintiff; subse-
quently, the court, Hon. Alfred J. Jennings, Jr., judge
trial referee, granted the substitute plaintiff’s motion
for summary judgment as to liability on the complaint
and as to the counterclaim; thereafter, the court, Gen-
wario, J., granted the substitute plaintiff’s motion for
a judgment of strict foreclosure and rendered judgment
thereon; subsequently, the court, Genuario, J., denied
the motion to reargue filed by the defendant Aleksandra
Toczek, and the defendant Aleksandra Toczek appealed
to this court; thereafter, the defendant Aleksandra Toc-
zek filed an amended appeal. Affirmed.

Aleksandra Toczek, self-represented, the appellant
(defendant).

David M. Bizar, with whom was J. Patrick Kennedy,
for the appellee (substitute plaintiff).

Opinion

HARPER, J. The defendant Aleksandra Toczek!
appeals from the judgment of strict foreclosure ren-
dered in favor of the substitute plaintiff, Wells Fargo
Bank, N.A.2 On appeal, the defendant claims that the
trial court (1) lacked subject matter jurisdiction
because the plaintiff did not have standing, (2) improp-
erly granted the plaintiff’'s motion for summary judg-
ment as to liability, (3) improperly granted the plaintiff’s
motion for a judgment of strict foreclosure in violation
of Practice Book § 23-18, and (4) abused its discretion
when it denied the defendant’s motion to reargue the
judgment of strict foreclosure. We disagree with the
defendant and, accordingly, affirm the judgment of the
trial court.

! Pawel Toczek and Metro Roofing Supplies, Inc., were also named as
defendants but are not involved in this appeal. We therefore refer in this
opinion to Aleksandra Toczek as the defendant.

% The original plaintiff, Wachovia Mortgage, FSB, formerly known as World
Savings Bank, FSB, was acquired on November 1, 2009, by Wells Fargo
Bank, N.A., which was substituted as the plaintiff in this case on April 12,
2010. We therefore refer in this opinion to Wells Fargo Bank, N.A., as
the plaintiff.
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The record reveals the following facts and procedural
history. On May 10, 2007, Pawel Toczek signed a promis-
sory note (note) payable to World Savings Bank, FSB,
for a principal amount of $880,000. Shortly thereafter,
he and the defendant executed a mortgage in favor of
World Savings Bank, FSB, on real property located at
113 Soundview Court, Stamford. The note required
biweekly principal and interest payments beginning on
June 11, 2007, lasting until maturation on May 28, 2037.
Since July 7, 2008, neither Pawel Toczek nor the defen-
dant has made any payments as required by the note
secured by the mortgage.

On February 12, 2009, the original plaintiff, Wachovia
Mortgage, FSB (Wachovia), notified both the defendant
and Pawel Toczek that they were in default and that
failure to cure would result in acceleration of the debt.
Neither Pawel Toczek nor the defendant took steps to
cure the default; thus, Wachovia elected to accelerate
the sums due. Wachovia then commenced the present
action and, in July, 2009, moved for a judgment of strict
foreclosure and a finding of entitlement of possession.
Then, on November 2, 2010, the plaintiff moved for
summary judgment as to liability on the allegations of
the complaint and the defendant’s special defenses, as
well as to the defendant’s counterclaim.

In support of the motion for summary judgment, the
plaintiff attached an affidavit attested to by Thomas S.
Hermann (Hermann affidavit), the vice president of loan
documentation for Wachovia, confirming the debt owed
by the defendant and the plaintiff’'s possession of the
note at issue. Referenced in and included with the affi-
davit was a copy of both the note and the mortgage. Only
the plaintiff filed affidavits and exhibits with regard to
the motion for summary judgment. Therefore, the trial
court treated the motion for summary judgment as
unopposed. Prior to the motion for summary judgment,
the defendant had filed an answer, a setoff, special
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defenses, and a counterclaim. The court, however, con-
cluded that no facts were alleged, but, rather, the defen-
dant’s responses were merely conclusory and failed to
state any claims. On June 21, 2011, the trial court, Hon.
Alfred J. Jennings, Jr., judge trial referee, granted the
plaintiff’s motion for summary judgment as to liability
onits complaint and summary judgment in the plaintiff’s
favor on the defendant’s setoff and counterclaim. The
court concluded that the contents of the Hermann affi-
davit in conjunction with the note and mortgage consti-
tuted a prima facie case for a judgment of strict foreclo-
sure and that, because the defendant failed to plead
facts to support any special defenses, the plaintiff met
its burden of showing that it was entitled to judgment
as a matter of law.

Despite having been filed in July, 2009, the motion
for a judgment of strict foreclosure was heard by the
court and granted on June 21, 2018. Several months
later, the court issued a memorandum of decision and
recognized that “there had been numerous procedural
and substantive causes for delay including multiple
bankruptcy filings, multiple motions to dismiss, [and]
significant discovery disputes among others.” Addition-
ally, the court found the following facts: summary judg-
ment as to liability had entered against the defendant,
the plaintiff was the current holder of the note, the
defendant’s debt totaled $1,480,218.51, and the debt
exceeded the property value by more than $800,000.

On July 11, 2018, the defendant filed a motion to
reargue the court’s June 21, 2018 judgment of strict
foreclosure. The defendant argued that (1) because the
note, by its own terms, was governed by federal law,
such designation precludes the application of this
state’s adoption of the Uniform Commercial Code
(UCCQ) and, thus, eliminates the plaintiff’s standing, and
(2) the court erred in proceeding when the most recent
affidavit of debt was filed less than five days before the
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June 21, 2018 hearing. The court, Genuario, J., denied
the defendant’s motion, having concluded that “there
is nothing inconsistent with a determination that a note
is governed by federal law and the application of the
principles embodied in the UCC as many federal courts
have applied those principles as a body of federal com-
mon law,” the plaintiff is the holder of the note, and
the plaintiff complied with the timeliness requirement
for filing an affidavit of debt pursuant to Practice Book
§ 23-18. This appeal followed.?

I

The defendant first contends that the court lacked
subject matter jurisdiction because the plaintiff does
not have standing. In particular, she argues that the
plaintiff lacks standing because it is not the holder of
the note, a claim premised solely on her assertion that
the note is a nonnegotiable instrument pursuant to Gen-
eral Statutes § 42a-3-104 (a).* According to the defen-
dant, the note is nonnegotiable because it is not for a
fixed amount of money pursuant to § 42a-3-104 (a) and
it contains conspicuous language recognizing federal
law, as opposed to the UCC, as the governing law.

3The defendant filed an amended appeal on July 30, 2018. Her appeal
form indicates that she is appealing from the following: (1) motion for a
judgment of strict foreclosure, (2) motion to dismiss, (3) motion to open
summary judgment, (4) motion for summary judgment, (5) discovery
motions, (6) motion to reargue the judgment of strict foreclosure, and (7)
motion for a protective order. In her appellate brief and in her oral argument
before this court, the defendant did not address claims two, three, five, or
seven; therefore, we will only address claims one, four, and six, as well as
her subject matter jurisdiction claim. See Nowacki v. Nowacki, 129 Conn.
App. 157, 163, 20 A.3d 702 (2011) (“[i]t is well settled that [w]e are not
required to review claims that are inadequately briefed” [internal quotation
marks omitted]).

* General Statutes § 42a-3-104 (a) provides in relevant part: “Except as
provided in subsections (c) and (d), ‘negotiable instrument’ means an uncon-
ditional promise or order to pay a fixed amount of money, with or without
interest or other charges described in the promise or order . . . .”
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The defendant’s assumption that the negotiability of
the note implicates standing is without support under
Connecticut law. Instead, such claims go to the merits of
the case and are not jurisdictional. We find this court’s
holding in Wells Fargo Bank, N.A. v. Strong, 149 Conn.
App. 384, 89 A.3d 392, cert. denied, 312 Conn. 923, 94
A.3d 1202 (2014), instructive.

In Wells Fargo Bank, N.A., this court stated: “The
defendants make much of the maxim that standing
implicates the subject matter jurisdiction of the court
and may be raised at any time. The defendants, how-
ever, fail to understand that there is a difference
between challenging a party’s standing to maintain a
cause of action and challenging the merits of the cause
of action itself. The question of standing does not
involve an inquiry into the merits of the case. It merely
requires the party to make allegations of a colorable
claim of injury to an interest which is arguably protected
or regulated by the statute . . . in question. . . .

“When the defendants argued . . . that the plaintiff
was not a proper holder of the note, their argument
went to the merits of the case, that is, to whether the
plaintiff should prevail. Although they called their claim
a lack of subject matter jurisdiction, we do not view it
as such. We view it, instead, as a claim that goes to the
heart of the issues that would have had to be resolved
. . . [at] trial. . . .

“To prevail in an action to enforce a negotiable instru-
ment, the plaintiff must be a holder of the instrument
or nonholder with the rights of a holder. . . . This sta-
tus is an element of an action on a note. . . . The failure
to plead this fact properly is challenged by a motion to
strike. . . . The failure to prove such element will
result in a judgment for the defendants. . . . In neither
event is jurisdiction implicated. . . . [W]e conclude
that [a] defendant’s challenge to the validity of the
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plaintiff’s status as owner of the note and mortgage, as
opposed to the plaintiff’s actual possession of the note
and ownership of the mortgage, implicates the merits
of the . . . foreclosure action, not the plaintiff’s stand-
ing to bring the action.” (Citation omitted; emphasis in
original; internal quotation marks omitted.) Id., 399-
400.

In the present case, the defendant does not dispute
the plaintiff’s actual possession of the note or the own-
ership of the mortgage. In her claim that the note is not
for a fixed sum and governed by federal law, the defen-
dant challenges the validity of the note itself which, as
Wells Fargo Bank, N.A, provides, is a claim that goes
to the merits of the foreclosure action and is not juris-
dictional. Therefore, the defendant’s subject matter
jurisdiction claim fails.

II

Next, the defendant claims that the court erred when
it granted the plaintiff’s motion for summary judgment
as to liability. More specifically, she argues that the
plaintiff was unable to meet its burden to make a prima
facie case for foreclosure because the note was non-
negotiable. The defendant, again, contends that the note
is nonnegotiable because it contained conspicuous
language that it was governed by federal law and that
it was not for a fixed amount. Further, the defendant
argues that the court failed to consider that the term
“holder” means “ [a] person in possession of a negotia-
ble [note] that is payable either to bearer or to an identi-
fied person that is the person in possession . . . .” We
disagree with the defendant.

We begin our analysis by setting forth the standard
of review. “Our review of the trial court’s decision to
grant [a] motion for summary judgment is plenary. . . .
[IIn seeking summary judgment, it is the movant who
has the burden of showing . . . the absence of any
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genuine issue as to all the material facts [that], under
applicable principles of substantive law, entitle him to
a judgment as a matter of law. . . .

“In order to establish a prima facie case in a mort-
gage foreclosure action, the plaintiff must prove by a
preponderance of the evidence that it is the owner of
the note and mortgage, that the defendant mortgagor
has defaulted on the note and that any conditions pre-
cedent to foreclosure, as established by the note and
mortgage, have been satisfied. . . . Thus, a court may
properly grant [a motion for] summary judgment as to
liability in a foreclosure action if the complaint and sup-
porting affidavits establish an undisputed prima facie
case and the defendant fails to assert any legally suffi-
cient special defense.” (Internal quotation marks omit-
ted.) U.S. Bank, National Assn. v. Fitzpatrick, 190
Conn. App. 773, 788-89, 212 A.3d 732, cert. denied, 333
Conn. 916, 217 A.3d 1 (2019).

“When a party files a motion for summary judgment
and there [are] no contradictory affidavits, the court
properly [decides] the motion by looking only to the
sufficiency of the [movant’s] affidavits and other proof.”
(Internal quotation marks omitted.) Lefebvre v. Zarka,
106 Conn. App. 30, 38-39, 940 A.2d 911 (2008). “[I]f the
affidavits and the other supporting documents [of the
nonmoving party] are inadequate, then the court is justi-
fied in granting the [motion for] summary judgment,
assuming that the movant has met his burden . . . .”
(Emphasis in original; internal quotation marks omit-
ted.) Mott v. Wal-Maxrt Stores FEast, LP, 139 Conn. App.
618, 631, 57 A.3d 391 (2012).

In the present case, the plaintiff pleaded that it was
the holder of the note on which the defendant had
defaulted and the plaintiff foreclosed. The plaintiff also
submitted to the court an affidavit that included and
incorporated by reference copies of the note and mort-
gage that it has possessed since it acquired Wacho-
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via. See footnote 2 of this opinion. Additionally, the rec-
ord does not reflect any issues with regard to condi-
tions precedent to foreclosure. The plaintiff, therefore,
established its prima facie case. The defendant did not
attempt to rebut the plaintiff’s status as a holder of the
note—in fact, the defendant did not file any opposition
to the plaintiff’s motion for summary judgment.

Because the plaintiff established a prima facie case
that it is the holder of the note in dispute, and the
defendant did not contest that showing, we reject the
defendant’s claim that the court erred when it granted
the plaintiff’s motion for summary judgment as to lia-
bility.

I

The defendant’s third claim is that the court improp-
erly granted the plaintiff’s motion for a judgment of
strict foreclosure in violation of Practice Book § 23-18.
Specifically, she argues that the plaintiff failed to follow
the procedures outlined in § 23-18, in that it did not
provide a preliminary statement of debt or affidavit of
debt no less than five days before the hearing. We dis-
agree.

We first set forth our standard of review. “The stan-
dard of review of a judgment of . . . strict foreclosure
is whether the trial court abused its discretion. . . .
In determining whether the trial court has abused its
discretion, we must make every reasonable presump-
tion in favor of the correctness of its action. . . . Our
review of a trial court’s exercise of the legal discretion
vested in it is limited to the questions of whether the
trial court correctly applied the law and could reason-
ably have reached the conclusion that it did.” (Internal
quotation marks omitted.) Bank of America, N.A. v.
Gonzalez, 187 Conn. App. 511,514, 202 A.3d 1092 (2019).

As discussed previously in this opinion, “[ijn order
to establish a prima facie case in a mortgage foreclosure
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action, the plaintiff must prove by a preponderance of
the evidence that it is the owner of the note and mort-
gage, that the defendant mortgagor has defaulted on
the note and that any conditions precedent to foreclo-
sure, as established by the note and mortgage, have
been satisfied.” (Internal quotation marks omitted.) U.S.
Bank, National Assn. v. Fitzpatrick, supra, 190 Conn.
App. 788-89. Additionally, Practice Book § 23-18 (b)
provides: “No less than five days before the hearing on
the motion for judgment of foreclosure, the plaintiff
shall file with the clerk of the court and serve on each
appearing party, in accordance with Sections 10-12
through 10-17, a preliminary statement of the plaintiff’s
monetary claim.”

On appeal, the defendant argues that the plaintiff’s
June 18, 2018 affidavit of debt was untimely because it
was filed less than five days prior to the June 21, 2018
hearing on the motion for a judgment of strict foreclo-
sure. We disagree.

The plain language of Practice Book § 23-18 (b) only
requires that the preliminary statement of the plaintiff’s
monetary claim be filed no less than five days prior to
a hearing on a motion for a judgment of strict foreclo-
sure. In the present case, the plaintiff filed its prelimi-
nary statement of its monetary claim on September 9,
2009—almost nine years prior to the hearing on the
motion for a judgment of strict foreclosure. Thereafter,
the plaintiff filed additional affidavits of debt, informing
the defendant how much she owed, including on April
8, 2010, December 31, 2013, February 17,2017, and June
18, 2018. Therefore, the plaintiff properly complied with
Practice Book § 23-18 (b), and the court did not abuse
its discretion by granting the motion for a judgment of
strict foreclosure.?

5 In Bank of New York Mellon v. Horsey, 182 Conn. App. 417, 433-34, 190
A.3d 105, cert. denied, 330 Conn. 928, 194 A.3d 1195 (2018), the parties
presented similar arguments concerning the five day notice provision of
Practice Book § 23-18 (b). Similar to the present appeal, the plaintiff in Bank
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Lastly, the defendant claims that the court abused
its discretion when it denied the defendant’s motion
reargue the judgment of strict foreclosure. She asserts
that the trial court “overlooked the fact that the require-
ment that the preliminary statement of debt be filed no
less than five days [before a hearing on a motion for a
judgment of strict foreclosure] in Practice Book [§] 23-
18 was mandatory and that the defendant should be
informed of the amount of the debt including interest
to the date of the hearing.” (Emphasis omitted.) We dis-
agree.

“[IJn reviewing a court’s ruling on a motion to open,
reargue, vacate or reconsider, we ask only whether the
court acted unreasonably or in clear abuse of its dis-
cretion. . . . When reviewing a decision for an abuse
of discretion, every reasonable presumption should be
given in favor of its correctness. . . . As with any dis-
cretionary action of the trial court . . . the ultimate
[question for appellate review] is whether the trial court
could have reasonably concluded as it did. . . . [T]he
purpose of a reargument is . . . to demonstrate to the
court that there is some decision or some principle of
law which would have a controlling effect, and which
has been overlooked, or that there has been a misappre-
hension of facts. . . . It also may be used to address

. claims of law that the [movant] claimed were not
addressed by the court. . . . [A] motion to reargue
[however] is not to be used as an opportunity to have
a second bite of the apple . . . .” (Citation omitted,;
internal quotation marks omitted.) Gianetti v. Gerardsi,
122 Conn. App. 126, 129, 998 A.2d 807 (2010).

of New York Mellon filed multiple affidavits of debt. Id. The first affidavit
was filed many years before the trial court conducted its hearing on a motion
for a judgment of strict foreclosure, while the most recent affidavit was
filed four days prior to the hearing. Id. The issue of timeliness, however,
was not raised properly before the trial court, and, thus, this court did not
address “whether Practice Book § 23-18 was satisfied by the filing of the
initial affidavit of debt . . . .” Id., 434.
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Again, because the court had before it several affida-
vits containing a preliminary statement of the plaintiff’s
monetary claim that were filed far in advance of five
days before the hearing on the motion for a judgment of
strict foreclosure, including the preliminary statement
filed on September 9, 2009, the court did not overlook
the five day requirement of Practice Book § 23-18. See
part IIT of this opinion. In addition, the defendant failed
to proffer any additional or new evidence separate from
that which the court heard in the prior proceeding,
nor did she demonstrate a misapprehension of facts or
claims of law that the court failed to address. Accord-
ingly, the court did not abuse its discretion when it
denied the defendant’s motion to reargue the judgment
of strict foreclosure.

The judgment is affirmed and the case is remanded
for the purpose of setting new law days.

In this opinion the other judges concurred.

REEM AL-FIKEY ». MOHAMED OBAIAH
(AC 41061)

Moll, Devlin and Beach, Js.
Syllabus

The defendant appealed to this court from the judgment of the trial court
dissolving his marriage to the plaintiff and issuing certain financial
orders. Held:

1. The trial court’s finding that the defendant was at fault for the irretrievable
breakdown of the marriage was not clearly erroneous; sufficient evi-
dence supported the court’s finding, including evidence that the defen-
dant abruptly left the marital home with little explanation.

2. The trial court properly found that the defendant was intentionally under-
employed when calculating his earning capacity: even though the defen-
dant claimed that the court erred in basing his earning capacity on his
prior work as an information technology consultant because he claimed
his qualifications were outmoded to work in that field, this contention
relied on the defendant’s testimony regarding the amount and sources
of his income, which the court expressly found was not credible, there
was little support in the record for the defendant’s claim that he could
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not pursue additional employment in his field, and there was evidence
that the defendant had, as recently as 2013, worked in the field of
information technology, but had done little since then to improve his
qualifications or pursue additional employment in the field; thus, it was
not clearly erroneous for the court to to calculate its support orders on
the basis of the defendant’s earning capacity rather than his actual
income.

3. The defendant could not prevail on his claim that the trial court improperly
determined which properties were part of the marital estate; although
the defendant claimed that numerous properties should not have been
included in the marital estate because the plaintiff made no contribution
to the acquisition of these properties and the defendant did not have
title to these properties when the marriage was dissolved, the court
recognized that the marital home was foreclosed because of the defen-
dant’s misconduct and, in lieu of the marital home, the court awarded
the plaintiff a single property and, at the same time, awarded the defen-
dant his current residence along with seven additional properties; the
court acted within its broad discretion in dividing the properties as it
did, having been confronted with a complicated record regarding the
defendant’s property ownership, and its decision to award the parties
separate residences and to allow the defendant to retain whatever inter-
est he possessed in seven other properties was reasonable.

Argued October 22, 2019—officially released February 25, 2020
Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Stamford-Norwalk and tried to the court, Tin-
dill, J.; judgment dissolving the marriage and granting
certain other relief, from which the defendant appealed
to this court. Affirmed.

Igor G. Kuperman, for the appellant (defendant).
Alex J. Martinez, for the appellee (plaintiff).

Opinion

DEVLIN, J. The defendant, Mohamed Obaiah, appeals
from the judgment of the trial court dissolving his mar-
riage to the plaintiff, Reem Al-Fikey. The defendant
asserts that the trial court improperly (1) found him at
fault for the irretrievable breakdown of the marriage,
(2) found that he was intentionally underemployed
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when calculating his earning capacity, and (3) deter-
mined which properties were part of the marital estate.
We affirm the judgment of the trial court.

The following facts, as found by the trial court or
undisputed in the record, and procedural history are
relevant. On September 19, 1997, the parties were mar-
ried in Cairo, Egypt. They have two daughters resulting
from their union, both of whom are now adults. Shortly
before the marriage, the defendant acquired a parcel
of land in Egypt (Egyptian property) with the intent
that it would be the parties’ home if they decided to live
in Egypt. During the marriage, the defendant worked for
many years as an information technology consultant.
In connection with his work, the parties moved from
Egypt and, eventually, settled in Cos Cob in 2003, and
acquired the marital home at 453 East Putnam Avenue
(Cos Cob home).

In September, 2007, the defendant entered into a
financial arrangement with Mohsen Shawarby regard-
ing property located at 3570 Ellis Street, Mohegan Lake,
New York (Mohegan Lake property). Shawarby did not
have the credit score necessary to obtain a mortgage to
complete new construction on a neighboring property,
so, instead, he agreed to transfer his interest in the
Mohegan Lake property to the defendant for a nominal
fee. The plan was that the defendant would then obtain a
mortgage for the Mohegan Lake property and Shawarby
would make the mortgage payments. On September 2,
2007, the defendant and Shawarby executed a contract
wherein Shawarby agreed to transfer title to the Mohe-
gan Lake property to the defendant. Although the con-
tract provided that the defendant would, at an unspeci-
fied date, return title to the Mohegan Lake property to
Shawarby, evidence introduced at trial established that,
at least as of the date of dissolution, the defendant still
possessed title to the Mohegan Lake property.



Page 18A CONNECTICUT LAW JOURNAL February 25, 2020

16 FEBRUARY, 2020 196 Conn. App. 13

Al-Fikey v. Obaiah

In the summer of 2009, as the plaintiff was prepar-
ing to travel with her daughters to visit family in Egypt,
the defendant informed her that he would not be at their
marital home when she returned. When the plaintiff
returned with her daughters from Egypt in August, 2009,
she discovered that the defendant had, in fact, departed
from their home in Cos Cob. Since the summer of 2009,
the parties have remained separated, although the plain-
tiff has made repeated attempts to repair the relation-
ship.

Beginning in 2011, the defendant acquired numerous
properties for various purposes. For a number of these
properties, the defendant received money from his
mother in Egypt to purchase them in his name, in her
name, or on her behalf. At times, the defendant would
represent his mother’s interest in various limited liabil-
ity companies and exercised power of attorney on her
behalf for some transactions. In Bridgeport, he either
directly acquired or was involved in the acquisition of
eight different properties: 96-98 Washington Terrace
(Washington Terrace property), 674-676 Iranistan Ave-
nue (674 Iranistan property), 224-228 Sheridan Street
(Sheridan property), 69-71 Harral Avenue (Harral prop-
erty), 97-99 Poplar Street, 1373 Iranistan Avenue (1373
Iranistan property), 525-527 Connecticut Avenue (Con-
necticut Avenue property), and 1526-1528 Fairfield
Avenue (Fairfield Avenue property). As of the time of
trial, the Washington Terrace property was the defen-
dant’s residence.

In 2012, the defendant was laid off from his job as
an information technology consultant. Prior to the lay-
off, he was earning a salary of $117,000 per year. In 2013,
he was temporarily employed with another company
as an information technology consultant, earning $55
an hour. Since that time, the defendant has primarily
worked in customer service and reported earnings that
are far less than he was earning as an information tech-
nology consultant.
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On March 10, 2013, the plaintiff commenced this
dissolution action, and trial began on May 1, 2015. On
October 31, 2017, following twenty-six days of trial
spanning nearly two and one-half years, the court, Tin-
dill, J., rendered judgment dissolving the marriage. In
its memorandum of decision, the court made orders
regarding, inter alia, property distribution and alimony.
The court found the defendant at fault for the irretriev-
able breakdown of the marriage. The court found that
the defendant was intentionally underemployed and
awarded alimony to the plaintiff on the basis of his
earning capacity. With respect to the property division,
the court found that the following properties were part
of the marital estate: the Egyptian property, the Mohe-
gan Lake property, the Cos Cob home, the Washington
Terrace property, the 674 Iranistan property, the Sheri-
dan property, the Harral property, the 1373 Iranistan
property, the Connecticut Avenue property, the Fair-
field Avenue property, and property located at 97 Iranis-
tan Avenue in Bridgeport. The court also found that,
as aresult of the defendant’s “intentional delay and neg-
lect,” the Cos Cob home was foreclosed prior to the dis-
solution judgment. On the basis of these findings of
fact, the court awarded the Mohegan Lake property
to the plaintiff,! the eight Bridgeport properties to the
defendant, and ordered that each party retain his or
her own ownership interest in any real estate located
in Egypt. This appeal followed.

We begin by setting forth the relevant standard of
review. “The standard of review in family matters is
well settled. An appellate court will not disturb a trial
court’s orders in domestic relations cases unless the
court has abused its discretion or it is found that it
could not reasonably conclude as it did, based on the
facts presented. . . . In determining whether a trial

'In the event that the defendant no longer owned the Mohegan Lake
property, the court ordered him to pay to the plaintiff the fair market value
of the property as of October 31, 2017.
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court has abused its broad discretion in domestic rela-
tions matters, we allow every reasonable presumption
in favor of the correctness of its action. . . . Appellate
review of a trial court’s findings of fact is governed
by the clearly erroneous standard of review. The trial
court’s findings are binding upon this court unless they
are clearly erroneous in light of the evidence and the
pleadings in the record as a whole. . . . A finding of
fact is clearly erroneous when there is no evidence in
the record to support it . . . or when although there
is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm convic-
tion that a mistake has been committed. . . . There-
fore, to conclude that the trial court abused its discre-
tion, we must find that the court either incorrectly
applied the law or could not reasonably conclude as it
did.” (Internal quotation marks omitted.) Emerick v.
Emerick, 170 Conn. App. 368, 378, 154 A.3d 1069, cert.
denied, 327 Conn. 922, 171 A.3d 60 (2017).

Moreover, insofar as the defendant challenges the
trial court’s determinations of credibility, we note that
“[i]t is well established . . . that the evaluation of a
witness’ testimony and credibility are wholly within
the province of the trier of fact. . . . Credibility must
be assessed . . . not by reading the cold printed
record, but by observing firsthand the witness’ conduct,
demeanor and attitude. . . . An appellate court must
defer to the trier of fact’s assessment of credibility
because [i]t is the [fact finder] . . . [who has] an oppor-
tunity to observe the demeanor of the witnesses and
the parties; thus [the fact finder] is best able to judge
the credibility of the witnesses and to draw necessary
inferences therefrom. . . . Thus, while we may review
the court’s underlying factual determinations under the
clearly erroneous standard, our review requires us to
defer to the court’s evaluation of the plaintiff’s credibil-
ity relative to that of the defendant.” (Citation omitted,;
internal quotation marks omitted.) Id., 378-79.
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The defendant first claims that the trial court errone-
ously concluded that he was at fault for the breakdown
of the marriage. We disagree. A trial court’s finding of
fault in a dissolution action is reviewed under a clearly
erroneous standard. See Emerick v. Emerick, supra,
170 Conn. App. 383 n.11; see also Jewett v. Jewett, 265
Conn. 669, 692-93, 830 A.2d 193 (2003). Our review of
the extensive record before the trial court reveals that
there was sufficient evidence to support its finding that
the defendant was at fault for the irretrievable break-
down of the marriage.? For example, in the summer of
2009, the defendant abruptly left the marital home with
little explanation and moved to Canada to live with his
mother. He ultimately returned to the United States,
but lived separately from the plaintiff and their children.
The court’s finding of fault was not clearly erroneous.

II

The defendant next claims that, when fashioning its
support orders, the court erroneously concluded that
he was intentionally underemployed. We disagree.

General Statutes § 46b-82 (a) provides in relevant
part: “In determining whether alimony shall be
awarded, and the duration and amount of the award,
the court shall consider the evidence presented by each
party and shall consider the length of the marriage, the
causes for the annulment, dissolution of the marriage

. . the age, health, station, occupation, amount and
sources of income, earning capacity, vocational skills,
education, employability, estate and needs of each of
the parties . . . .” Moreover, “[i]t is well established
that the trial court may under appropriate circum-
stances in a marital dissolution proceeding base finan-
cial awards [pursuant to General Statutes §§ 46b-82 (a)

2 We note that the trial court did not expressly connect its finding of fault
to its financial orders, nor did the defendant claim any such connection.
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and 46b-86] on the earning capacity of the parties rather
than on actual earned income. . . . Earning capacity,
in this context, is not an amount which a person can
theoretically earn, nor is it confined to actual income,
but rather it is an amount which a person can realisti-
cally be expected to earn considering such things as
his vocational skills, employability, age and health. . . .
When determining earning capacity, it . . . is espe-
cially appropriate for the court to consider whether
[a person] has wilfully restricted his [or her] earning
capacity to avoid support obligations.” (Citations omit-
ted; footnote omitted; internal quotation marks omit-
ted.) Tanzman v. Meurer, 309 Conn. 105, 113-14, 70
A.3d 13 (2013). A trial court’s finding of earning capacity
warrants reversal only if it is clearly erroneous. See
Milazzo-Panico v. Panico, 103 Conn. App. 464, 468-69,
929 A.2d 351 (2007).

On appeal, the defendant claims that his qualifica-
tions are outmoded to work currently as an information
technology consultant and, thus, it was erroneous for
the court to base his earning capacity on his prior work
in that field. This contention, however, relies on the
testimony of the defendant regarding the amount and
sources of his income, which the court expressly found
was “not credible.” As noted, we are bound by the trial
court’s determinations of credibility. In the absence of
the defendant’s testimony on this issue, there is little
support in the record for his argument that he cannot
pursue additional employment in his area of expertise.
Conversely, there was evidence before the court that,
as recently as 2013, the defendant had been employed
in the field of information technology, but has done
little since then to improve his qualifications or pursue
additional employment in the field. Therefore, it was
not clearly erroneous for the court to conclude that
the defendant was intentionally underemployed and to
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calculate its support orders on the basis of his earning
capacity rather than his actual income.

I

Lastly, the defendant claims that the court improp-
erly determined which properties were part of the
marital estate and subject to division. Specifically, he
argues that numerous properties® should not have been
included because (1) the plaintiff made no contribution
to the acquisition of these properties, and (2) the defen-
dant did not have title to these properties at the time
the marriage was dissolved. In the court’s decision, it
recognized that the Cos Cob home was foreclosed on
account of the defendant’s misconduct. In lieu of the
marital home, the court instead awarded the plaintiff
a single property: the Mohegan Lake property. At the
same time, the court awarded the defendant his current
residence at the Washington Terrace property along
with seven additional properties. We conclude that the
trial court acted within its broad discretion in dividing
the properties as it did. The trial court was confronted
with a complicated record regarding the defendant’s
property ownership. Its decision to award separate resi-
dences to each party and to allow the defendant to
retain whatever interest he possessed in the seven other
Bridgeport properties was reasonable.

The judgment is affirmed.

In this opinion the other judges concurred.

3 The court’s judgment reflected eleven properties in the marital estate,
noting that the “properties are subject to division by the [c]ourt by virtue
of the [d]efendant’s interest therein . . . .” On appeal, the defendant has
made no argument to challenge the court’s orders regarding the Cos Cob
home or the Washington Terrace property. Therefore, we need only address
the validity of the court’s orders concerning the remaining nine properties.
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Opinion

PER CURIAM. The plaintiff Charles Presto, in his
capacity as the executor of the estate of William Presto,
and in his individual capacity,' appeals from the judg-
ment dismissing his declaratory judgment action
against the defendants, Teodozja Presto, Andrzej Maz-
urek, and Stanislaus Mazurek, for lack of subject matter
jurisdiction on the ground that the claims raised were
not ripe for adjudication. We affirm the judgment of
the trial court.

The plaintiff’s complaint contains the following alle-
gations. The plaintiff is the executor of the estate of
William Presto. William Presto died on March 24, 1998,
and his will was entered into probate. William Presto,
who was the father of the plaintiff and Robert Presto,
the husband of Teodozja Presto, and the stepfather
of Andrzej Mazurek and Stanislaus Mazurek, devised
certain interests in his real property located at 10 Carle-
ton Street, Greenwich (property), to Teodozja Presto
and Robert Presto. Robert Presto died on September
5, 2016, and left a will in which he devised the property.
His will was filed in the Greenwich Probate Court. The
plaintiff objected to Robert Presto’s will on the ground
that it conflicted with their father’s will as to who was
to inherit the property.

The plaintiff’s appeal concerns the parties’ rights pur-
suant to William Presto’s will, including whether Robert
Presto had the right to devise the real property to Teo-
dozja Presto upon his death. The plaintiff also seeks to
be appointed executor of Robert Presto’s estate in light
of Teodozja Presto’s alleged bad faith and unconsciona-
ble conduct. On May 31, 2017, the defendants filed a
motion to dismiss the plaintiff’s declaratory judgment
action. On February 14, 2018, the court issued a memo-
randum of decision dismissing the action. The court

U'This court dismissed that portion of the appeal filed by the plaintiff in
his capacity as the executor of the estate of William Presto; all references
herein to the plaintiff are to Charles Presto in his individual capacity.
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concluded that the plaintiff’s claims were not ripe for
adjudication in the Superior Court because, at the time
of the filing of the complaint, they were still pending
before the Greenwich Probate Court.

Upon examination of the record on appeal and the
briefs and arguments of the parties, we conclude that
the judgment of the trial court dismissing the plaintiff’s
action should be affirmed. Because the court thor-
oughly addressed the arguments raised in this appeal,
we adopt its well reasoned decision as a statement of
the facts and the applicable law on the issues. See Presto
v. Presto, Superior Court, judicial district of Stamford-
Norwalk, Docket No. CV-17-5016650-S (February 14,
2018) (reprinted at 196 Conn. App. 24, A.3d ).
It would serve no useful purpose for this court to engage
in any further discussion. See, e.g., Woodruff v.
Hemingway, 297 Conn. 317, 321, 2 A.3d 857 (2010);
Geiger v. Carey, 170 Conn. App. 459, 462, 154 A.3d
1093 (2017).

The judgment is affirmed.

APPENDIX

CHARLES PRESTO, EXECUTOR (ESTATE OF
WILLIAM PRESTO), ET AL. v. TEODOZJA
PRESTO ET AL.*

Superior Court, Judicial District of Stamford-Norwalk
File No. CV-17-5016650-S

Memorandum filed February 14, 2018
Proceedings

Memorandum of decision on defendants’ motion to
dismiss. Motion granted.

Charles Presto, self-represented, for the plaintiffs.
David D. Ryan, for the defendants.

* Affirmed. Presto v. Presto, 196 Conn. App. 22, A3d (2020).
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GENUARIO, J.
I
INTRODUCTION

The plaintiff, Charles Presto, brings this action both
in his individual capacity and in his capacity as executor
of the estate of William Presto. According to the allega-
tions of the complaint, the plaintiff is the executor of
the estate of William Presto, who died on March 24,
1998. William Presto was the father of both the plaintiff
and Robert Christopher Presto (Robert). The defendant
Teodozja Presto (Teodozja) is the widow of William
Presto and the stepmother of the plaintiff and Robert.
She is also the mother of the defendants Andrzej Maz-
urek (Andre) and Stanislaus Mazurek (Stan). The plain-
tiff further pleads that William Presto left a will upon
his death that was duly filed with the Greenwich Pro-
bate Court and pursuant to which the plaintiff was duly
appointed as executor on March 31, 1998. There were
no objections filed as to the will of William Presto by
either Robert or Teodozja, but on August 14, 1998, Teo-
dozja filed a notice of election, exercising her right to
take her statutory share pursuant to General Statutes
§ 45a-436, as well as an application to appoint distribu-
tors. On December 6, 2005, an order was issued by the
Greenwich Probate Court, a copy of which is attached
to the complaint as exhibit C. A part of the order pro-
vided Teodozja with a life use of the property at 10
Carleton Street, Greenwich, subject to Robert’s right
to continue to live in the property. The order contained
other provisions concerning the Carleton Street prop-
erty as well. The plaintiff alleges that Robert left a will
devising the property to Teodozja, notwithstanding the
will of William Presto, which stated that ownership of
the property should pass to William Presto’s issue per
stirpes if Robert predeceased Teodozja. Robert died on
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December 5, 2016, predeceasing Teodozja, and Robert’s
will was filed with the Greenwich Probate Court. There
is no allegation that it has been admitted to probate.
The plaintiff further pleads that objections to the will of
Robert were filed by himself in the Greenwich Probate
Court, asserting that there is a conflict as to how 10
Carleton Street should pass between the will of William
Presto and the will of Robert Presto. The plaintiff pleads
that the will of William Presto is clear that title should
pass to the plaintiff because even if Robert’s will is
declared valid it cannot devise property beyond that
which he was entitled to receive pursuant to the will
of William Presto. The plaintiff in both his capacity
as executor and as an individual seeks a declaratory
judgment of this court that title to 10 Carleton Street
should pass to him pursuant to the directions of the
will of William Presto, regardless of the provisions of
the will of Robert.

The plaintiff further alleges that the will of William
Presto contemplated Teodozja and Robert continuing
to live together at 10 Carleton Street and alleges that
the conduct of Teodozja between August 9, 2016, and
August 16, 2016, was in bad faith and unconscionable.
The plaintiff pleads that on August 9, 2016, Robert was
discharged from a nursing home where he had been
treated for a urinary tract infection and, at the time, he
was in good condition. The plaintiff pleads in some
detail, which is not necessary to repeat herein, that
Teodozja and Andre conducted themselves in a way so
as to cut off Robert’s contact with his family, friends
and the outside world. And that by August 16, 2016, Rob-
ert was transported to Greenwich Hospital in a severely
dehydrated state and was placed on a do not resuscit-
ate status by August 23, 2016, as a result of the efforts of
Andre and Teodozja. The plaintiff alleges that between
August 9 and August 16, Andre and Teodozja allowed
Robert’s health to physically deteriorate, allowing him
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to become dehydrated, bedbound and uncommunica-
tive for five days prior to calling 911. The plaintiff further
alleges that though Stan was identified by the hospi-
tal as the person designated by the “family” to call the
plaintiff, the plaintiff called Stan but Stan did not call
back. The plaintiff alleges that Teodozja acted in an
unconscionable manner and in bad faith and with reck-
less indifference to the life of Robert, and that such con-
duct hastened the death of Robert. The plaintiff alleges
that the defendant Andre acted in an unconscionable
manner and in bad faith with reckless indifference to
the life of Robert, and that such conduct hastened the
death of Robert and that the defendant Stan acted in
a manner to isolate Robert by not putting the plaintiff
on the list at Greenwich Hospital for purposes of con-
tact. On September 5, 2016, Robert died from untreated
pneumonia at Greenwich Hospital. He was no longer
getting antibiotics.

The plaintiff seeks to have the December 6, 2005
order of the Greenwich Probate Court set aside and
reevaluated, given the evidence of bad faith and uncon-
scionable conduct of Teodozja. The plaintiff seeks to
be appointed executor of the estate of Robert and to
prevent anyone from the family of Teodozja Presto to
become executor of Robert’s estate. The plaintiff also
seeks to have this court declare the will of Robert
invalid, alleging facts that give rise to claims that Robert
was not competent at the time he executed the will.

The defendants have moved to dismiss the complaint
on the grounds that the plaintiff has not alleged a cogni-
zable claim regarding either title to the property of
Robert’s estate or the validity of Robert’s will or who
should be the executor of Robert’s estate and that said
issues are not ripe for determination; that the appeal
of the December 6, 2005 probate decree is outside the
time period in which to file such an action pursuant to
the applicable statute of limitations, General Statutes
§ 45a-186; and the plaintiff’s allegations of bad faith and
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unconscionable conduct are premised on the purported
Probate Court appeals, which are not ripe for determi-
nation.

Because the court agrees that the issues raised by
the plaintiff’s appeal are not yet ripe for determination,
the court grants the defendants’ motion to dismiss this

action.
II
DISCUSSION
“A motion to dismiss shall be used to assert: (1) lack
of jurisdiction over the subject matter . . . .” Practice

Book § 10-30 (a). “[A] motion to dismiss . . . properly
attacks the jurisdiction of the court, essentially assert-
ing that the plaintiff cannot as a matter of law and fact
state a cause of action that should be heard by the court.”
(Internal quotation marks omitted.) Santorso v. Bristol
Hospital, 308 Conn. 338, 350, 63 A.3d 940 (2013).

“[J]usticiability comprises several related doctrines,
namely, standing, ripeness, mootness and the political
question doctrine, that implicate a court’s subject mat-
ter jurisdiction and its competency to adjudicate a par-
ticular matter.” (Footnote omitted.) Office of the Gover-
nor v. Select Committee of Inquiry, 271 Conn. 540, 569,
858 A.2d 709 (2004). “Justiciability requires (1) that
there be an actual controversy between or among the
parties to the dispute . . . (2) that the interests of the
parties be adverse . . . (3) that the matter in contro-
versy be capable of being adjudicated by judicial power
. . . (4) that the determination of the controversy will
result in practical relief to the complainant.” (Internal
quotation marks omitted.) Id., 568-69.

“IT]he rationale behind the ripeness requirement is
to prevent the courts, through avoidance of premature
adjudication, from entangling themselves in abstract
disagreements . . . . Accordingly, in determining
whether a case is ripe, a trial court must be satisfied
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that the case before [it] does not present a hypothetical
injury or a claim contingent upon some event that has
not and indeed may never transpire.” (Internal quota-
tion marks omitted.) Cadle Co. v. D’Addario, 111 Conn.
App. 80, 82-83, 957 A.2d 536 (2008). In Cadle Co., the
Appellate Court affirmed the trial court’s dismissal of
the plaintiff’s claims where the “plaintiff’s injury [was]
contingent on a determination of the priorities of the
creditors of the decedent’s estate, the final settlement
of the estate and the absence of sufficient funds in the
estate to satisfy the plaintiff’s claim. In other words,
any injury sustained by the plaintiff stemming from the
allegations of the defendants’ misconduct are, at this
point, hypothetical.” Id., 83.

In the case at bar, there is no allegation that the Pro-
bate Court has admitted the alleged will of Robert to
probate, or determined its validity, there is no allegation
that the Probate Court has appointed an executor, and
there is no allegation that the Probate Court has made
a determination that Robert owned an interest in the
property located at 10 Carleton Street sufficient to allow
him to convey the same property by will to Teodozja.
Those issues are still properly pending before the Green-
wich Probate Court and, in the first instance, need to
be decided by the Greenwich Probate Court.

This case is similar to the case of Solon v. Slater,
Docket No. CV-14-6023538-S, 2015 WL 3651789 (Conn.
Super. May 12, 2015) (Heller, J.). In dismissing the Supe-
rior Court action, the court noted that all of the property
that the plaintiff argued should have passed to her upon
the decedent’s death was presently subject to the juris-
diction of the Probate Court. Similar to the Solon case,
the property which is the subject of this case, to wit,
10 Carleton Street, is currently subject to the jurisdic-
tion of the Greenwich Probate Court. Should the Pro-
bate Court sustain the plaintiff’s objection to the will
of Robert and determine that the decedent died intes-
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tate, the plaintiff may assert his claimed rights to the
property within the Greenwich Probate Court. If the
plaintiff disagrees with the decision of the Probate Court
in that regard, the plaintiff may take an appeal in timely
fashion, which appeal will be handled in accordance
with law. If no appeal is taken, the plaintiff’s claims will
ultimately be barred.

Even if the will is admitted to probate, that does not
necessarily mean that the Probate Court will decide that
Robert inherited fee simple title to 10 Carleton Street
pursuant to the December 6, 2005 order (as opposed to
some lesserinterest). The Probate Court may be required
to review that order to determine what interest Robert
inherited pursuant to the will of William Presto. Until
such time as the Probate Court renders that decision, the
plaintiff’s claims in the Superior Court are not ripe.

Moreover, the allegations of the complaint relating
the alleged bad faith and unconscionable conduct of
the defendants during the periods subsequent to Aug-
ust 9, 2016, which allegedly hastened the death of Rob-
ert can only be construed as allegations of breaches
of duties by the defendants to Robert. Until such time
as an executor or other fiduciary is appointed to
administer the estate of Robert, this claim by the plain-
tiff is not only premature and not ripe, but asserts claims
that the plaintiff has no standing to make. Claims of
wrongdoing and breaches of duty to the decedent must
be brought by the decedent’s fiduciary. The plaintiff’s
brother acting in his individual capacity has no standing
to assert such claims. See Freese v. Dept. of Social
Services, 176 Conn. App. 64, 78-79, 169 A.3d 237 (2017);
Geremia v. Geremia, 159 Conn. App. 751, 781, 125 A.3d
549 (2015); Wells Fargo Bank, N.A. v. Treglia, Docket
No. CV-06-5001250, 2011 WL 3672037, *3 (Conn. Super.
July 25, 2011) (Hon. Alfred J. Jennings, Jr., judge
trial referee).
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I
CONCLUSION

While the plaintiff alleges facts and proceedings
which raise both interesting and litigable legal issues
relating to the title of 10 Carleton Street and serious
allegations of misconduct on the part of the defendants
toward Robert, they are not ripe for adjudication in the
Superior Court. For all these reasons, the defendants’
motion to dismiss is granted.

KAROL NIETUPSKI v. NERIDA DEL CASTILLO
(AC 42003)

Alvord, Elgo and Devlin, Js.
Syllabus

The plaintiff sought a legal separation from the defendant, and the defendant
filed a cross complaint seeking to dissolve her marriage to the plaintiff.
The court thereafter entered certain orders pendente lite regarding inter-
national travel and education for the parties’ minor child, M. From that
judgment, the plaintiff appealed to this court. Following a trial to the
court, the court rendered judgment dissolving the parties’ marriage and
entered certain orders, and the plaintiff filed an amended appeal. Held:

1. There was no merit to the plaintiff’s claim that the trial court violated
the free exercise clause of the first amendment to the United States
constitution by rendering a judgment of marital dissolution: although
the plaintiff argued that, by dissolving the parties’ marriage, the court
violated his right to free exercise of religion, he provided no legal author-
ity to substantiate that assertion, and he did not allege that claim in his
operative complaint or at trial; moreover, following the commencement
of the plaintiff’s action, the defendant filed a cross complaint seeking
a judgment of dissolution pursuant to the applicable statute (§ 46b-40
(c) (1)), the constitutionality of which has previously been upheld by
this court and, in light of that precedent, the plaintiff’s claim failed.

2. The trial court properly entered orders regarding the education of M and
his ability to travel internationally with either parent as part of its
judgment of dissolution:

a. The trial court did not abuse its discretion in permitting M to remain
enrolled at a public elemenatary school in West Hartford as the record
contained evidence to substantiate the court’s factual findings and thus
this court was not left with a firm conviction that a mistake had been
made: the court found that M had made great strides in his educational
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development at the West Hartford school, and the court credited certain
testimony from M’s guardian ad litem and the defendant that it was in
M’s best interest to attend the West Hartford school given its close
proximity to his home, and that the testimony adduced at trial was
consistent with the court’s prior findings, which were made in connec-
tion with its pendente lite orders relating to M’s education, including
findings that the defendant had worked with special needs children for
ten years as a paraprofessional and demonstrated extensive knowledge
of M’s issues and diagnoses.

b. The trial court did not abuse its discretion in permitting M to travel
internationally on vacations with either party: the evidence supported
the court’s findings that, because the parties both were born in foreign
lands, M was learning three languages, and the defendant wanted M to
visit her country of origin, Peru, to meet his extended family and to
allow him to immerse himself in her culture, and the plaintiff presented
no evidence at trial indicating that the defendant intended to remain in
Peru with M; moreover, the court credited the testimony of the guardian
ad litem that she supported M’s international travel, noting that there
were no travel advisories for Peru and that Peru was a signatory to the
Hague Convention, which provided the plaintiff with an avenue of
redress against the defendant in the event she refused to return to the
United States.

Argued November 13, 2019—officially released February 25, 2020
Procedural History

Action seeking a legal separation, and for other relief,
brought to the Superior Court in the judicial district of
Hartford, where the defendant filed a cross complaint
for the dissolution of the parties’ marriage, and for other
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Opinion

ELGO, J. The self-represented plaintiff, Karol Nietup-
ski,! appeals from the judgment of the trial court dis-
solving his marriage to the defendant, Nerida Del Cas-
tillo. On appeal, the plaintiff claims that the court (1)
violated the free exercise clause of the first amend-
ment by rendering a judgment of marital dissolution,
and (2) improperly entered orders regarding the travel
and education of a minor child.? We affirm the judgment
of the trial court.

The relevant facts are largely undisputed. The plain-
tiff is a native of Poland and Polish is his first language.
The defendant is a native of Peru and Spanish is her
first language. In 2011, the parties were married in East
Hartford. Their sole child, Matthew, was born in 2013.
During the marriage, the parties resided in Glastonbury,
where Matthew attended prekindergarten.

! The plaintiff was initially represented by counsel before the trial court.
In this appeal, he appears in a self-represented capacity.

% In his principal appellate brief, the plaintiff also argues, in passing, that
the court improperly entered a parenting schedule order because the plaintiff
“will not see the child during major Christian holidays such as Christmas”
and failed to consider a prenuptial agreement between the parties. Apart
from those blanket statements, the plaintiff has not briefed those claims in
any manner. They are not included in the statement of issues in his appellate
brief, in contravention of Practice Book § 63-4 (a) (1). See Rosenblit v.
Danaher, 206 Conn. 125, 136 n.12, 537 A.2d 145 (1988) (“[t]his claim will
not be considered because it is not set out in the plaintiff’s preliminary
statement of issues”). The plaintiff has not provided a separate analysis of
those claims, nor has he identified the applicable standard of review as
required by Practice Book §§ 67-4 (e) and 67-5 (e). The plaintiff also has
not provided citations to the record or legal authority to substantiate those
abstract assertions. We therefore decline to review those inadequately
briefed claims. See Gorski v. Mclsaac, 156 Conn. App. 195, 209, 112 A.3d
201 (2015) (“We are not obligated to consider issues that are not adequately
briefed. . . . Whe[n] an issue is merely mentioned, but not briefed beyond
a bare assertion of the claim, it is deemed to have been waived. . . . In
addition, mere conclusory assertions regarding a claim, with no mention of
relevant authority and minimal or no citations from the record, will not
suffice.” [Internal quotation marks omitted.]).
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In early 2018, the plaintiff commenced an action for
legal separation. In response, the defendant filed an
answer and a cross complaint, in which she sought a
dissolution of the marriage.

Months later, the defendant filed motions for orders
from the court pertaining to Matthew’s education and
international travel, to which the plaintiff objected and
filed responses that proposed alternate orders. The
court, Prestley, J., held a hearing on the motions, at
which both parties testified. The court also heard testi-
mony from Juan Melian, principal at Charter Oak Inter-
national Academy in West Hartford (Charter Oak), and
Michael Litke, principal at Naubuc Elementary School
in Glastonbury. In addition, the guardian ad litem for
the minor child testified that (1) she had “no objection”
to international travel, and (2) she believed that “either
school [in West Hartford or Glastonbury] can address
[Matthew’s] needs adequately.”

On August 9, 2018, the court issued two pendente
lite orders relevant to this appeal. With respect to inter-
national travel, the court ordered that “each party shall
be permitted to travel with [Matthew] to their homes
of origin, in Peru and Poland, or on vacation to another
country, for up to two weeks vacation time during the
year.” The court further ordered that Matthew shall
attend Charter Oak in West Hartford.? From that judg-
ment, the plaintiff timely appealed to this court.

3In issuing that order, the court stated: “With respect to the choice of
schools issue, this court has considered the testimony of the parties, their
witnesses, the testimony of the school principals and all exhibits entered.
In particular, this court has considered the school rankings and finds that
each of the schools are excellent and on par with one another. They each
use the core curriculum and provide the services necessary for students
with an [individual education plan].

“[Charter Oak] is an International Baccalaureate school. It was derived
from a [United Nations Children’s Fund] model designed to promote peace
in the world. It is comprised of a very diverse population, and focuses on
topics that celebrate its diverse culture. At least 30 percent of the students
at Charter Oak are Hispanic/Latino. Their school offers Spanish and Chinese
from prekindergarten on, two times per week, thirty minutes per session.
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The parties thereafter entered into a parenting plan
agreement, which the court adopted as an order of the
court. On November 28, 2018, the plaintiff filed what
he termed a “request to change child school district.”
In that pleading, the plaintiff sought an order requiring

They have a family academy and they celebrate their diversity by including
a family component as well. They incorporate six units of study into each
grade level that address topics to promote an international focus. They also
have programs to address environmental and sustainability issues.

“The Naubuc School in Glastonbury is diverse as well but has a lower
Hispanic/Latino population than Charter Oak (16 to 20 percent). The school
offers Spanish two times per week, twenty-five minutes per session, begin-
ning in first grade. From second grade on, Spanish is offered here three
times per week. Their program does include cultural topics to some extent.

“For this particular child, who is being raised in homes where Spanish
and Polish are spoken as a first language, the very diverse program at
Charter Oak with its international focus would certainly do more to enhance
his educational experience and serve his cultural needs.

“[Also relevant] is the extent of each parent’s involvement in the child’s
educational plan. Although the guardian ad litem testified that she believed
that both parents were and would continue to be involved in planning for
this child and addressing his needs, it is clearly the mother who has taken
the initiative in accessing services such as Birth to Three and therapy for
this child. In her testimony, the mother indicated that she worked with
special needs children for ten years as a paraprofessional and was aware
of milestones that her child wasn’t reaching that caused her concern. She
demonstrated extensive knowledge and a real understanding of the child’s
issues, his diagnoses, and his programming. This court is cognizant of the
fact that it is not unusual in an intact family for one parent to take the lead
in accessing services for their child. And this court does not suggest that
the father is any less devoted to his child than the mother. But as a practical
matter, the track record of the parties in this area speaks for itself and is
certainly a consideration for this court in deciding whose school system
the child will attend.

“Finally, while not dispositive, this court has considered the parties’ work
schedules in its decision. The mother works between 9 a.m. to 4:30 p.m.
with an occasional later departure as the need arises. The father was working
4:30 p.m. to 12 a.m. and has now switched his schedule to two hours later.
If the child was to attend Naubuc School in Glastonbury, and the father is
working from 6:30 p.m. to 2:30 a.m. in West Hartford, as a practical matter,
he would not be available to take the child to evening school events. The
mother would then be in the position of having to drive to Glastonbury to
bring the child to those events.

“In anticipation of this hearing, the mother has met with the principals
of both schools under consideration. The father has had one telephone
conversation with the principal of Naubuc School. It is clear to this court
that the mother has done her homework, has been the driving force behind
obtaining services, has a work schedule that is more conducive to allowing
this child to fully participate in the school’s programs and activities and is
in the best position to continue to do so. For these reasons, this court finds
that it would be in the child’s best interests to attend [Charter Oak] . . . .”
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Matthew to attend public school in Glastonbury, which
he alleged was “much higher ranked and safer” than
Charter Oak in West Hartford. The defendant filed an
objection to that request.

In December, 2018, the court, Nastrt, J., held a two
day trial on the plaintiff’s action for legal separation
and the defendant’s cross complaint seeking a dissolu-
tion of marriage. During his direct examination of the
defendant, the self-represented plaintiff asked if she
was “fine with legally separating” instead of having the
marriage dissolved. The defendant answered in the neg-
ative, stating: “No, I need a divorce because [the plain-
tiff] has abused me emotionally and physically, not just
me, but also my son. I cannot be with somebody who’s
harmed me.” The court, as sole arbiter of credibility,
was free to accept that testimony. See Kiniry v. Kiniry,
299 Conn. 308, 336-37, 9 A.3d 708 (2010).

On January 16, 2019, the court rendered judgment dis-
solving the parties’ marriage pursuant to General Stat-
utes § 46b-40 (c) (1), finding that it had broken down
irretrievably.* The court thus declared “the parties sin-
gle and unmarried.” As part of its judgment of disso-
lution, the court made numerous factual findings and
fashioned various orders. The court found, with respect
to educational orders, that the testimony adduced at
the dissolution trial “was consistent with Judge Prest-
ley’s findings and this court sees no reason to devi-
ate from her conclusions.” For that reason, the court
denied the plaintiff's November 28, 2018 motion to
change Matthew’s school district, and instead ordered
that “[t]he defendant shall determine which school Mat-
thew attends.” The court further ordered that “[e]ach
party shall have two weeks exclusive vacation time
with Matthew” per year, which “may include travel out-
side the United States.”

4 On appeal, the plaintiff does not challenge that factual finding.
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On January 23, 2019, the plaintiff filed an amended
appeal with this court, which indicated that he was
appealing from the January 16, 2019 judgment of disso-
lution.’ He filed a motion for reargument and reconsid-
eration in the trial court that same day, which the court
subsequently denied.®

I

We first consider the plaintiff’s claim that the court
violated the free exercise clause of the first amendment
to the United States constitution by rendering a judg-
ment of marital dissolution pursuant to § 46b-40 (c)
(1)." That contention is without merit.

In his principal appellate brief, the plaintiff alleges
that “[c]ivil laws granting divorce . . . are morally
wrong because the state therein usurps an authority to

> We note that “the nature of a pendente lite order, entered in the course
of dissolution proceedings, is such that its duration is inherently limited
because, once the final judgment of dissolution is rendered, the order ceases
to exist.” Sweeney v. Sweeney, 271 Conn. 193, 202, 856 A.2d 997 (2004); see
also Cunniffe v. Cunniffe, 150 Conn. App. 419, 435 n.11, 91 A.3d 497 (“once
a final judgment enters, the pendente lite orders cease to exist because
their purpose has been extinguished at the time the dissolution judgment
is entered” [internal quotation marks omitted]), cert. denied, 314 Conn. 935,
102 A.3d 1112 (2014). For that reason, an appeal challenging a pendente lite
order becomes moot once the marriage is dissolved and a final judgment
is rendered. See Altraide v. Altraide, 153 Conn. App. 327, 332, 101 A.3d 317,
cert. denied, 315 Conn. 905, 104 A.3d 759 (2014). In this appeal, the plaintiff
does not contest the propriety of the pendente lite orders, but rather chal-
lenges the judgment of dissolution and accompanying orders entered by the
court on January 16, 2019.

5 The plaintiff has not appealed from the judgment of the trial court denying
his motion for reargument and reconsideration.

"In his reply brief, the plaintiff also invokes the protections of article
seventh of the Connecticut constitution, in violation of “the well settled
principle that claims may not be raised for the first time in a reply brief.”
Haughwout v. Tordenti, 332 Conn. 559, 567 n.12, 211 A.3d 1 (2019). He
further has failed to provide this court with an independent state constitu-
tional analysis in accordance with State v. Geisler, 222 Conn. 672, 684-86, 610
A.2d 1225 (1992), rendering any claim with respect to our state constitution
abandoned. See State v. Bennett, 324 Conn. 744, 748 n.1, 155 A.3d 188 (2017).
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which it has no right whatsoever. It is obvious that the
state unlawfully invades an area of religious liberty in
which it has no competence when it claims the power to
dissolve a marriage lawfully contracted by two baptized
persons such contract is a sacrament. Marriage belongs
to God.” By dissolving the parties’ marriage, the plaintiff
argues, the court violated his right to free exercise of
religion.

The plaintiff has provided no legal authority that sub-
stantiates his bald assertion.® In his principal appellate
brief, the plaintiff alleges that he sought a judgment of
legal separation because “divorce is [a] great offense”
to his religious beliefs. No such allegation was con-
tained in his operative complaint or advanced at trial.
Moreover, the record plainly indicates that, following
the commencement of the plaintiff’s action, the defen-
dant filed a cross complaint, in which she sought a
judgment of dissolution pursuant to § 46b-40 (c) (1).

This court previously has rejected a first amendment
challenge in such circumstances. As we explained: “The
United States Supreme Court has consistently held that
the right of free exercise does not relieve an individ-
ual of the obligation to comply with a valid and neutral
law of general applicability on the ground that the law
proscribes (or prescribes) conduct that his religion
prescribes (or proscribes). . . . [Section] 46b-40 (c)
(1) is a valid and neutral law of general applicabil-
ity. The statute does not in any manner infringe on

8 The plaintiff’s reliance on Masterpiece Cakeshop, Ltd. v. Colorado Civil
Rights Commission, U.S. , 138 S. Ct. 1719, 201 L. Ed. 2d 35 (2018),
is misplaced, as that case involved first amendment speech rights that were
implicated by an individual’s religious beliefs. See id., 1728 (appellant’s claim
was “that he had to use his artistic skills to make an expressive statement,
a wedding endorsement in his own voice and of his own creation [which
allegedly] has a significant [Flirst [A]mendment speech component and
implicates his deep and sincere religious beliefs”). Moreover, in that decision,
the United States Supreme Court adhered to established precedent that the
“right to the free exercise of religion [may be] limited by generally applicable
laws.” Id., 1724.
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the defendant’s right to exercise his religious beliefs
merely because it permits the plaintiff to obtain a
divorce from him against his wishes.” (Citation omitted;
internal quotation marks omitted.) Grimm v. Grimm,
82 Conn. App. 41, 45, 844 A.2d 855 (2004), rev’d in part
on other grounds, 276 Conn. 377, 886 A.2d 391 (2005),
cert. denied, 547 U.S. 1148, 126 S. Ct. 2296, 164 L. Ed.
2d 815 (2006); see also Joy v. Joy, 178 Conn. 254, 256,
423 A.2d 895 (1979) (upholding constitutionality of
§ 46b-40 (c) (1) generally). This court thus concluded
that the rendering of a judgment of dissolution pursuant
to § 46b-40 (c) (1) “does not violate [a party’s] right to
exercise his religious beliefs.” Grimm v. Grimm, supra,
46. In light of that precedent, the plaintiff’s claim fails.

II

The plaintiff also challenges certain orders entered
by the court pursuant to General Statutes § 46b-56 as
part of its judgment of dissolution. Specifically, he
claims that the court abused its discretion in permitting
Matthew (1) to remain enrolled at Charter Oak and (2)
to travel internationally. We disagree.

We begin by noting that “[t]he standard of review in
family matters is well settled. An appellate court will
not disturb a trial court’s orders in domestic relations
cases unless the court has abused its discretion or it
is found that it could not reasonably conclude as it did,
based on the facts presented. . . . It is within the prov-
ince of the trial court to find facts and draw proper
inferences from the evidence presented. . . . In
determining whether a trial court has abused its broad
discretion in domestic relations matters, we allow every
reasonable presumption in favor of the correctness of
its action. . . . [T]o conclude that the trial court
abused its discretion, we must find that the court either
incorrectly applied the law or could not reasonably
conclude as it did. . . . Appellate review of a trial
court’s findings of fact is governed by the clearly errone-
ous standard of review. . . . A finding of fact is clearly
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erroneous when there is no evidence in the record to
support it . . . or when although there is evidence to
support it, the reviewing court on the entire evidence
is left with the definite and firm conviction that a mis-
take has been committed.” (Internal quotation marks
omitted.) Powell-Ferri v. Ferri, 326 Conn. 457, 464, 165
A.3d 1124 (2017).

A

Asthe court below observed, whether Matthew would
attend school in West Hartford or Glastonbury was a
major dispute between the parties. In its memorandum
of decision, the court found that, although Matthew was
“the least prepared student in his kindergarten class”
when he enrolled at Charter Oak, he “has made great
strides in his educational development with the indi-
vidual attention he is receiving and now is almost func-
tioning at grade level.” The court expressly credited the
testimony of the guardian ad litem, who “recommended
that Matthew continue [to attend Charter Oak], primar-
ily because it would not be in Matthew’s best interests
to uproot him from his current circumstances.” The
court also credited testimony from the defendant and
the guardian ad litem that it was in Matthew’s best
interests to attend Charter Oak given its close proximity
to his West Hartford home.’ The court further noted that
both Glastonbury and West Hartford have “excellent,
comparable school systems . . . .”

In addition, the court reiterated Judge Prestley’s
August 9, 2018 findings that the defendant had “worked
with special needs children for ten years as a parapro-
fessional and was aware of milestones that her child

% At trial, the guardian ad litem testified in relevant part: “I think [Glaston-
bury and West Hartford are] both high-end towns as far as Connecticut. I
think theyre both towns with very good schools and I think that a child
would do well in either of the towns. . . . I think that [because Matthew]
sleeps every school night at his mother’s home [in West Hartford] I think
it would be a hardship for him to have four transitions a day if he were to
go to [a] Glastonbury school.”
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wasn’t reaching that caused her concern. She demon-
strated extensive knowledge and a real understanding
of the child’s issues, his diagnoses, and his program-
ming.” The court then stated that “[t]he testimony at
trial was consistent with Judge Prestley’s findings and
this court sees no reason to deviate from her conclu-
sions.”

The record before us contains evidence to substanti-
ate the court’s factual findings and we are not left with
a firm conviction that a mistake has been made. Those
findings, therefore, are not clearly erroneous. The
court’s findings provide an adequate basis for the court

1 The plaintiff also alleges that Charter Oak is an unsafe school and thus
jeopardizes Matthew’s well-being. The court’s memorandum of decision is
silent as to that issue. At trial, the plaintiff testified that the doors to Charter
Oak “are being left open” and unmonitored. The court heard contrary testi-
mony from Charter Oak Principal Juan Melian, who testified that the school
had implemented safety plans that were approved by the director of security
for the West Hartford school system in conjunction with the West Hartford
Police Department. Melian further testified that monitors always are present
at the school’s doors and that “[e]veryone” who enters the school “is required
to be monitored.” As trier of fact, the court was entitled to credit Melian’s
testimony and reject that offered by the plaintiff. See, e.g., Leddy v. Raccio,
118 Conn. App. 604, 616, 984 A.2d 1140 (2009) (decision to credit one party’s
testimony over testimony offered by opposing party “is solely the province
of the trier of fact, and we will not interfere with that credibility assessment
on appeal” [internal quotation marks omitted]).

It is well established that the appellate courts of this state “do not presume
error; the trial court’s ruling is entitled to the reasonable presumption that
it is correct unless the party challenging the ruling has satisfied its burden
demonstrating the contrary.” (Internal quotation marks omitted.) State v.
Milner, 325 Conn. 1, 13, 155 A.3d 730 (2017). Because it permitted the
defendant to continue Matthew’s enrollment at Charter Oak as part of its
orders, we presume that the court implicitly found that Matthew’s attendance
at Charter Oak did not pose a risk to his well-being. In this regard, we are
mindful that the court, in dissolving the parties’ marriage and entering
those educational orders, expressly denied the plaintiff’'s motion to change
Matthew’s school district, which was predicated in part on safety concerns.
See Blum v. Blum, 109 Conn. App. 316, 330 n.13, 951 A.2d 587 (trial court’s
denial of motion “includes implicit findings that it resolved any credibility
determinations and any conflicts in testimony in a manner that supports its
ruling”), cert. denied, 289 Conn. 929, 958 A.2d 157 (2008). We therefore
conclude that the court’s memorandum of decision contains an implicit
finding that Matthew’s continued enrollment at Charter Oak does not imperil
his safety. Such a finding is supported by evidence adduced at trial and,
thus, is not clearly erroneous.
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to conclude that attending Charter Oak was in Mat-
thew’s best interest. In light of the foregoing, the court
did not abuse its discretion in fashioning its educational
orders in the present case.

B

The plaintiff also challenges the propriety of the
court’s order permitting international travel.!' At trial,
the plaintiff claimed that travel to Peru is unsafe and
that, if Matthew visited that South American country
with the defendant, there was a risk they would not
return to the United States. He renews those claims on
appeal.

It is undisputed that both the plaintiff and the defen-
dant were born in foreign lands. It also is undisputed,
as the court found, that Matthew “is learning three
languages at the same time—English, Spanish, and Pol-
ish” as a result of that heritage. At trial, the defendant
testified that she wanted Matthew to visit Peru to “get
to know his roots . . . to know who he is as a Hispanic
person” and to meet his extended family. The plain-
tiff presented no evidence at trial indicating that the
defendant harbored any intent to remain in Peru with
Matthew.

In her testimony, the guardian ad litem stated that
she was “in support of Matthew being able to travel
internationally.” She also testified that there currently
were ‘“no travel advisories” for Peru and emphasized
that Peru, like the United States, is a signatory to the
Hague Convention, which she considered “a protection
against [the defendant] just moving to Peru and stay-
ing there.”’

1'In its orders, the court stated in relevant part: “Each party shall have
two weeks exclusive vacation time with Matthew during the year. Said
vacation time may—but does not necessarily have to—be taken in consecu-
tive weeks. . . . Vacations may include travel outside the United States.”

2 As our Supreme Court has explained, “[t]he Hague Convention . . .
establishes the legal rights and procedures for the prompt return of minor
children wrongfully removed or kept from their country of habitual resi-
dence. Under the Hague Convention, a parent, or other individual or institu-
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That evidence supports the court’s findings that the
defendant wanted to take Matthew to Peru “to meet
her extended family and to allow him to immerse him-
selfin her culture.” The court credited the recommenda-
tion of the guardian ad litem, who was in favor of per-
mitting Matthew to travel internationally with his par-
ents. The court further found that Peru’s status as a
signatory to the Hague Convention provided the plain-
tiff with an avenue of redress in the event that the
defendant refused to return to the United States.

Travel orders involving minor children rest in the
sound discretion of the trial court. See Stancuna v.
Stancuna, 135 Conn. App. 349, 354-57, 41 A.3d 1156
(2012). We conclude that the court in the present case
did not abuse its discretion in permitting Matthew to
travel outside the United States on vacations with either
party.

The judgment is affirmed.

In this opinion the other judges concurred.

COMPASS BANK ». JEFFREY S. DUNN ET AL.
(AC 42026)

DiPentima, C. J., and Alvord and Flynn, Js
Syllabus

The plaintiff bank sought to foreclose a mortgage on certain real property
owned by the defendants J and D. Following its motion for judgment
of strict foreclosure, the plaintiff filed a demand for disclosure of defense
under the applicable rule of practice (§ 13-19). J and D timely responded
with a disclosure of defense. The trial court thereafter granted the
plaintiff’s motion for default for failure to disclose a “proper defense”

tion, who claims that a child has been wrongfully removed may seek assis-
tance from the ‘Central Authority’ of any signatory nation in securing the
voluntary return of the child. . . . As an alternative, under those circum-
stances wherein the abducting parent refuses to cooperate, the party seeking
the child’s return may commence judicial proceedings to obtain an order
for the child’s return.” (Citation omitted.) Turner v. Frowein, 253 Conn.
312, 332-33, 752 A.2d 955 (2000).
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as a means to delay the action and overruled J and D’s objection. The
court granted the plaintiff’'s motion for judgment of strict foreclosure
and rendered judgment thereon, from which J and D appealed to this
court. Held that the trial court improperly granted the plaintiff’s motion
for default and, accordingly, the judgment of the trial court was reversed,
J and D properly complied with the requirements of § 13-19 by timely
disclosing their defense, stating their counsel’s belief that the defense
was bona fide and setting forth the nature or substance of the defense,
and the court made no findings as to the good faith and intentions of
the defendants’ counsel in filing the defense as required by Jennings
v. Parsons (71 Conn. 413).

Argued September 24, 2019—officially released February 25, 2020
Procedural History

Action to foreclose a mortgage on certain of the real
property of the named defendant et al., brought to the
Superior Court in the judicial district of Middletown,
where the court, Aurigemma, J., granted the plain-
tiff’s motion for default for failure to disclose a defense;
thereafter, the court denied the motion of the named
defendant et al. to reargue and granted the motion
of the named defendant et al. for clarification; subse-
quently, the court, Domnarskz, J., rendered judgment
of strict foreclosure, and the named defendant et al.
appealed to this court. Reversed, further proceedings.

David Lavery, with whom was Jeffrey Gentes, for
the appellants (named defendant et al.).

Christopher J. Picard, for the appellee (plaintiff).

Opinion

DIiPENTIMA, C. J. Practice Book § 13-19 is a rule not
often considered by either this court or the Supreme
Court. We examine it in this appeal, because the defen-
dants Jeffrey S. Dunn and Diane C. Dunn' claim that,
despite their counsel’s compliance with § 13-19, the trial
court erroneously granted the motion for default for
failure to disclose a defense filed by the plaintiff, Com-
pass Bank. We agree with the defendants and reverse
the judgment of the trial court.

! There were other defendants named in the complaint but the only defen-
dants appearing in this appeal are Jeffrey S. Dunn and Diane C. Dunn. For
clarity, we will refer to Jeffrey S. Dunn and Diane C. Dunn as the defendants.
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The record reveals the following procedural history.
These proceedings began with a foreclosure action on
March 30, 2017, when the summons and complaint were
served on the defendants. On June 28, 2017, the plain-
tiff filed a motion for a default judgment against the
defendants for failing to appear. The motion for default,
having been granted, was set aside pursuant to Practice
Book § 17-20 (d) when the defendants filed appear-
ances. On August 18, 2017, the plaintiff filed a motion
for judgment of strict foreclosure. On August 30, 2017,
the defendants filed an answer. On October 4, 2017,
the plaintiff filed a demand for disclosure of defense,
pursuant to Practice Book § 13-19.2 The defendants
timely responded with a “Disclosure of Defense” on
October 11, 2017. In the disclosure, the defendants’
counsel stated that the “[p]laintiff has not shown that
it is the legal owner of the [n]ote with standing to
enforce the [n]ote through these proceedings. That the
[defendants have] no knowledge or information con-
cerning the material allegations of [p]aragraph 5 of the
[c]lomplaint sufficient to form a belief, specifically, who
is the current, actual holder of the [n]ote and [m]ortgage
that are the subject of this action. The plea of ‘no knowl-

% Practice Book §13-19 provides: “In any action to foreclose or to discharge
any mortgage or lien or to quiet title, or in any action upon any written
contract, in which there is an appearance by an attorney for any defendant,
the plaintiff may at any time file and serve in accordance with Sections 10-
12 through 10-17 a written demand that such attorney present to the court,
to become a part of the file in such case, a writing signed by the attorney
stating whether he or she has reason to believe and does believe that there
exists a bona fide defense to the plaintiff’s action and whether such defense
will be made, together with a general statement of the nature or substance
of such defense. If the defendant fails to disclose a defense within ten days
of the filing of such demand in any action to foreclose a mortgage or lien
or to quiet title, or in any action upon any written contract, the plaintiff
may file a written motion that a default be entered against the defendant
by reason of the failure of the defendant to disclose a defense. If no disclosure
of defense has been filed, the judicial authority may order judgment upon
default to be entered for the plaintiff at the time the motion is heard or
thereafter, provided that in either event a separate motion for such judgment
has been filed. The motions for default and for judgment upon default may
be served and filed simultaneously but shall be separate motions.”
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edge’ is in effect the same as pleading a denial, New-
town Savings Bank v. Lawrence, 71 Conn. 358, 362,
41 A. 1054 (1899); and a denial is a defense.” On April
6, 2018, the plaintiff filed a motion for default for fail-
ure to disclose a defense on the basis that the defen-
dants failed to disclose a “proper defense” as a means
to delay the action. The defendants filed an objec-
tion to the plaintiff’s motion on April 9, 2018. The trial
court, Aurigemma, J., granted the plaintiff’s motion for
default and overruled the defendants’ objection on April
23, 2018.

On May 10, 2018, the defendants filed both a motion
to reargue the motion for default for failure to disclose
a defense and a motion for clarification of the court’s
order. The court denied the motion to reargue on May
11, 2018. The court granted the motion for clarification
on May 29, 2018, stating that “[t]he defendants did not
interpose a valid defense to a foreclosure action.” After
determining that it was bound by the law of the case®
to adhere to Judge Aurigemma’s entry of default, the
court, Domnarski, J., granted the plaintiff’'s motion for
judgment of strict foreclosure on July 30, 2018. This
appeal followed.

The sole issue on appeal is whether the court incor-
rectly granted a motion for default for failing to disclose
a defense on the ground that no “valid” defense was
asserted. Because the issue on appeal concerns the
interpretation of a rule of practice, our review is ple-
nary. See, e.g., Wells Fargo Bank, N.A. v. Treglia, 156
Conn. App. 1,9, 111 A.3d 524 (2015). We apply the rules

3 “[The law of the case] doctrine refers to the binding effect of a court’s
prior ruling in the same case. Traditionally the doctrine held that until
reversed the ruling would bind the parties and could not again be contested
in that suit. . . . In essence it expresses the practice of judges generally
to refuse to reopen what has been decided and is not a limitation on their
power. . . . A judge should hesitate to change his own rulings in a case
and should be even more reluctant to overrule those of another judge.”
(Citation omitted; internal quotation marks omitted.) Bowman v. Jack’s
Auto Sales, 54 Conn. App. 289, 292-93, 734 A.2d 1036 (1999).
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of statutory interpretation when interpreting rules of
practice. See, e.g., Meadowbrook Center, Inc. v. Buch-
man, 328 Conn. 586, 594, 181 A.3d 550 (2018); id. (“The
interpretive construction of the rules of practice is to
be governed by the same principles as those regulating
statutory interpretation. . . . In seeking to determine
[the] meaning [of a statute or a rule of practice, we]
... first . . . consider the text of the statute [or rule]
itself and its relationship to other statutes [or rules].
. .. If, after examining such text and considering such
relationship, the meaning of such text is plain and unam-
biguous and does not yield absurd or unworkable
results, extratextual evidence . . . shall not be consid-
ered. . . . When [the provision] is not plain and unam-
biguous, we also look for interpretive guidance to the
. . . history and circumstances surrounding its enact-
ment, to the . . . policy it was designed to implement,
and to its relationship to existing [provisions] and com-
mon law principles governing the same general subject
matter . . . . We recognize that terms [used] are to be
assigned their ordinary meaning, unless context dic-
tates otherwise.” (Citations omitted; internal quotation
marks omitted.)).

Practice Book § 13-19 provides in relevant part: “In

any action to foreclose . . . in which there is an
appearance by an attorney for any defendant, the plain-
tiff may file and serve . . . a written demand that such

attorney present to the court, to become part of the
file in such case, a writing signed by the attorney stating
whether or not he or she has reason to believe and
does believe that there exists a bona fide defense to
the plaintiff’s action and whether such defense will be
made, together with a general statement of the nature
or substance of such defense . . . .” Failure to file a
responsive disclosure within ten days subjects the
defendant to a default and judgment thereon. See foot-
note 2 of this opinion. From as far back as 1890, the
rule focused on the conduct of the attorney in represent-
ing to the court the existence of a bona fide defense.
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See Rules of Practice (1890) c. II, part IV, § 6, in 58
Conn. 561, 577 (1890).*

There are only two cases of precedential value that
address the issue before us. The seminal case interpre-
ting the rule is Jennings v. Parsons, 71 Conn. 413, 42
A. 76 (1899). In that case, the defendant, in his answer,
sought to set off the full amount of the plaintiff’s claim
for money owed on promissory notes with money that
the plaintiff owed him. Id., 413-14 (preliminary state-
ment of facts and procedural history). The plaintiff
moved to strike the answer and the trial court ordered
the defendant to make a disclosure of defense. Id., 414
(preliminary statement of facts and procedural history).
The defendant’s counsel then orally disclosed that the
defendant did not have a defense to the notes contained
within the complaint but that the defendant had a set off
action against the plaintiff. Id. (preliminary statement
of facts and procedural history). In making this disclo-
sure, the defendant’s counsel stated that he disclosed
a defense and that, in his opinion, it was a good defense.
Id. (preliminary statement of facts and procedural his-
tory). The trial court ruled in favor of the plaintiff on
the motion. Id. (preliminary statement of facts and pro-
cedural history). On appeal, our Supreme Court deter-
mined that, although “technically a set-off . . . is not
a defense, it is in effect one, either in whole or in part.”
Id., 416. The court then examined the text of the rule
and stated that “[t]he express language of this rule gives
the court power to render judgment for the plaintiff
only in two contingencies: (1) if the attorney shall refuse
to disclose as required; or (2) if he shall not satisfy the
court that the defense will be made, or trial had.” Id.

4In fact, until 1978, the rule contained the following language: “[A]nd if
such attorney shall intentionally or recklessly make a false statement with
a view to procure the continuance or postponement of an action, the court
may suspend him from practice as attorney in said court for such time as
it shall deem proper.” Practice Book (1963) § 176.
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The court found that the defendant had complied with
the rule by disclosing the defense and demonstrating
that the defense would be made at trial. Id. In revers-
ing the trial court, our Supreme Court explained that
it was improper for the trial court to find that, although
the defendant had complied with the rule, the defense
was not a legal one or available to the defendant. Id.,
418. It reasoned that the rule does not empower the
court to “pass upon the legal sufficiency of the proposed
defense and to render judgment in favor of the plaintiff,
if the court found the defense to be legally insufficient.”
Id., 416. The court explained that “[o]ne of the purposes
of the rule is to enable the plaintiff, at an early stage
of the proceedings, to ascertain whether a defense is
claimed in good faith to exist, and is honestly intended
to be made, or whether it is a mere sham defense to
be interposed merely for delay. To this end it provides
a speedy, informal, and summary way of probing the
conscience of the counsel for the defendant with
respect to this matter . . . .” Id., 416-17. Accordingly,
“[i]f [the defendant] has complied with the rule, that
is, has disclosed as required, and satisfied the court of
his belief and good faith and intention to make the
defense, then the truth or legal sufficiency of it should
be left to be tried and determined in the ordinary and
regular way.” Id., 417. The court clarified that if a dis-
closed defense is “clearly and palpably untruthful, or
irrelevant, or utterly frivolous, it would indicate bad
faith on the part of the counsel, and might warrant the
court in holding that it was not satisfied either the
attorney believed that a bona fide defense existed, or
that he intended to make it . . . .” Id., 418.

In this case, in clarifying its entry of default for failure
to disclose a defense, the court did not find that the
defendants had failed to comply with Practice Book
§ 13-19, but simply stated: “The defendant[s] did not
interpose a valid defense to a foreclosure action.” It
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made no determinations as to the good faith and inten-
tions of the defendants’ counsel, as Jennings holds
it must.

The second case that offers guidance in resolving
this appeal is A.D.C. Contracting & Supply Corp. v.
Thomas J. Riordan, Inc., 176 Conn. 579, 409 A.2d 1027
(1979). In that case, the plaintiff filed a motion for
disclosure of defense. In response, the defendants filed
a disclosure alleging that there was a lack of privity
between the parties as a defense. Id., 579. The defen-
dants later agreed that a lack of privity was not a valid
defense to the action and that a default could enter.
Id. Subsequently, the defendants filed an untimely
motion to open the default judgment, which was denied.
On appeal, the defendants argued that the court erred
in ordering a default because it improperly examined
“the truth or legal sufficiency” of the defense. Id., 580.
Our Supreme Court found no error because the court
entered default judgment against the defendants “not
because it questioned the legal sufficiency of the
defense but because the defendants agreed the defense
put forth was not a valid defense.” Id. As to the denial
of the motion to open the default, the court found no
abuse of discretion.’ Id., 581.

Unlike the defendants in A.D.C. Contracting & Sup-
ply Corp., the defendants here objected to the plaintiff’s

® The majority of Superior Court judges who have addressed the issue of
the legal sufficiency of defenses in the context of Practice Book § 13-19
have relied on Jennings to decline to consider the legal sufficiency of the
disclosures. See, e.g., Banco Popular, North America v. Ren, Superior
Court, judicial district of Windham, Docket No. CV-09-6000935-S (April 9,
2011); Geha v. Lake Road Trust, LLC, Superior Court, judicial district of
Windham, Docket No. CV-03-00710656 (May 25, 2004); Bank of America
Illinois v. Bogardus, Superior Court, Docket No. CV-97-0060598-S (October
14, 1998); Norwich Savings Society v. Hunter, Superior Court, judicial
district of New London at Norwich, Docket No. 108808 (January 26, 1996);
Citicorp Mortgage, Inc. v. Skoronski, Superior Court, judicial district of
Hartford-New Britain at Hartford, Docket No. CV-94-0543129-S (July 11,
1995); Dohn v. Simone, Superior Court, judicial district of Stamford-Norwalk
at Stamford, Docket No. CV-93-0129505 (July 20, 1993) (9 Conn. L. Rptr. 425).
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motion for default in which the plaintiff argued that
“[a] challenge to standing does not create a defense to
a foreclosure action. Special defenses asserted by a
defendant must address the making, validity, or enforce-
ment of the note and/or mortgage in order to be valid
special defenses.” Accordingly, it argued, the disclosure
of defense was filed “as a means to delay this action.”
There was no argument that the defense was untruthful,
frivolous or made in bad faith.

The court in Jennings instructs us that Practice Book
§ 13-19 should not be read to allow trial courts to “pass
on the legal sufficiency of the proposed defense.” Jen-
nings v. Parsons, supra, 71 Conn. 416. Thus, whether
a challenge to standing is a defense to a foreclosure
action is not at issue in a § 13-19 motion. Rather, the
purpose is “to enable the plaintiff, at an early stage of
the proceedings, to ascertain whether a defense is in
good faith claimed to exist, and is honestly intended
to be made, or whether it is a mere sham defense to
be interposed merely for delay.” Id., 416-17. The court
here simply stated that the defendants “did not inter-
pose a valid defense to a foreclosure action”; it made
no findings as to the good faith of defense counsel in
making the defense or whether the defense was a “mere
sham” made merely for delay.

Accordingly, the defendants properly complied with
the requirements of Practice Book § 13-19 by timely
disclosing their defense, stating their counsel’s belief
that the defense was a bona fide one and setting forth
the “nature or substance of the defense.”

The judgment is reversed and the case is remanded
for further proceedings in accordance with this opinion.

In this opinion the other judges concurred.
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ALYSSA PETERSON v. CITY OF
TORRINGTON ET AL.
(AC 41966)

DiPentima, C. J., and Elgo and Sullivan, Js.
Syllabus

The plaintiff sought, inter alia, a declaratory judgment as to a tax sale of
real property, and for other relief. Pursuant to the system to collect
taxes unique to the defendant city of Torrington, the defendant R, the
tax collector for the city, conducted a tax sale in which he sold certain
real property of the plaintiff to collect unpaid property taxes. In response,
the plaintiff commenced an action against the city, R, and the defendants
W and S, the purchasers of the property at the tax sale. The trial court
granted the motion to intervene as a party defendant filed by H Co., a
lender that held a mortgage on the property. H Co. sought, inter alia, a
declaratory judgment as to the title to the real property, and for other
relief. Subsequently, the trial court granted the motions for summary
judgment filed by the city, R, and W and S, and rendered judgment
thereon, from which H Co. appealed to this court. Held that H. Co.’s
appeal was moot because there was an unchallenged, alternative ground
for affirming the judgment of the trial court; accordingly, because this
court could not grant H Co. any practical relief with respect to its claims,
this court was without subject matter jurisdiction over H Co.’s appeal.

Argued November 12, 2019—officially released February 25, 2020
Procedural History

Action seeking, inter alia, a declaratory judgment as
to a tax sale of certain of the plaintiff’s real property,
and for other relief, brought to the Superior Court in
the judicial district of Litchfield, where the court, /.
Moore, J., granted the motion to intervene as a party
defendant filed by Homeowners Finance Co.; there-
after, the intervening defendant filed a cross complaint
for, inter alia, a declaratory judgment seeking to quiet
title to certain real property, and for other relief; subse-
quently, the court, J. Moore, J., granted the motions for
summary judgment filed by the named defendant et
al., and rendered judgment thereon, from which the
intervening defendant appealed to this court. Appeal
dismissed.
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Matthew S. Carlone, for the appellant (intervening
defendant).

James C. Graham, for the appellee (defendant
Robert Crovo).

Opinion

SULLIVAN, J. This appeal arises out of a system to
collect and pay property taxes unique to the defendant
city of Torrington (city). See 21 Spec. Acts 7, No. 4
(1931). Pursuant to the system, the defendant tax collec-
tor, Robert Crovo (tax collector), conducted a tax sale
in which he sold the real property of the plaintiff, Alyssa
Peterson, to collect unpaid property taxes. In response,
Peterson commenced an action against the city, the
tax collector, and the purchasers of the property at the
sale, the defendants William Gilson and Sharon Gil-
son (purchasers). Subsequently, Homeowners Finance
Company (lender), the first mortgage holder on the
plaintiff’s property, intervened as a defendant, in an
attempt to void the sale of the property.! All six parties
filed motions for summary judgment. Ultimately, the
trial court, after concluding that there was no genuine
issue as to any material fact, granted summary judgment
in favor of the defendants and denied summary judg-
ment as to Peterson and the lender. Peterson and the
lender filed separate appeals.? We dismiss the lend-
er’s appeal.

The trial court’s memorandum of decision sets forth
the following facts, which are necessary to the resolu-
tion of this appeal. Since at least the late 1800s, the
city has maintained a private system of property tax
collection. In the 1920s, the legislature first authorized
the city’s use of a private tax collector. See 19 Spec.
Acts 479, No. 374, §§ 50 through 52 (1923). Under this

1 On appeal, the city and the purchasers have adopted the brief of the
tax collector.

% Peterson’s appeal was dismissed after she failed to timely file a brief
and appendix. She, therefore, is not a party to this appeal.
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system, the city enters into a contract with an individ-
ual who is authorized to collect city taxes.? Pursuant
to contract, Crovo was the city’s tax collector from
1999 until May 31, 2015. At the time Crovo’s contract
was terminated, the city’s 2013 grand list! was subject
to the terms of Crovo’s contract.

Under this system, the city issues property tax assess-
ments of personal and real property, and establishes the
tax rate. The tax collector then collects the payments
for property taxes and deposits them with the city’s
treasurer. The tax collector then personally pays, in a
lump sum, any balance of property taxes that remains
unpaid to the city. In exchange, the tax collector is
authorized to continue to collect and personally retain
the outstanding property taxes, as well as interest and
fees due thereon. He additionally receives a commission
on the total amount of property taxes collected. This
system guarantees that the city collects 100 percent of
the assessed property taxes in the year in which they
are due.

Prior to the property tax sale at issue, Peterson owed
substantial property taxes running through the 2013
grand list. The tax collector, therefore, made a demand
for payment of the property taxes. Peterson did not
make payment in response to the demand. The tax col-
lector, therefore, issued an alias tax warrant® for collec-
tion of the property taxes due.

3“[T)he board of finance and the board of councilmen shall meet in a
joint session and shall choose for the position of tax collector . . . . The
person so chosen as tax collector shall hold office for a period of four years
. . . . Said tax collector shall make and file for record in the land records
of the town of Torrington tax liens for all unpaid taxes, as provided by the
general statutes, within one year from the date such taxes shall become
due and payable.” 21 Spec. Acts 7, No. 4, § 4 (1931); 20 Spec. Acts 280, No.
253, § 2 (1927); 22 Spec. Acts 8, No. 5 (1935); 24 Spec. Acts 88, No. 134,
§ 5 (1943).

4 The grand list is a listing of the assessed values of all property located
within the city. See General Statutes § 12-55 (a).

5 An alias tax warrant may be issued by the tax collector after a demand
for such taxes has already been made, to collect unpaid taxes. See General
Statutes § 12-162 (b) (1). Section 12-162 (a) provides the tax collector, in
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To effect collection of the unpaid taxes on the real
property, the tax collector scheduled a tax sale and the
real property was subsequently sold. Although proper
notice of the redemption period was provided to
Peterson and the lender, neither exercised their right
of redemption within the statutory six month per-
iod. Peterson, however, filed the present action and
sought and received an ex parte restraining order that
restrained the recording of the tax sale deed. After a
hearing, the restraining order was dissolved. The tax
collector then recorded the deed in the city’s land
records.

Peterson commenced the present action against the
city, the tax collector, and the purchasers. The opera-
tive complaint alleged, inter alia, that (1) the temporary
restraining order prevented the tax collector from tak-
ing actions so as to render the tax sale void, and (2)
the tax sale was voidable and the deed was invalid
under General Statutes §§ 12-157° and 12-159.7 The

the execution of tax warrants, with the same authority a state marshal has
in executing the duties of office, and he may serve warrants for the collection
of unpaid taxes.

b General Statutes § 12-157 (c¢), which guides the sale of real estate for
delinquent taxes, provides: “At the time and place stated in such notices,
or, if such sale is adjourned, at the time and place specified at the time of
adjournment as aforesaid, such collector (1) may sell at public auction to
the highest bidder all of said real property, to pay the taxes with the interest,
fees and other charges allowed by law, including, but not limited to, those
charges set forth in section 12-140, or (2) may sell all of said real property
to his municipality if there has been no bidder or the amount bid is insuffi-
cient to pay the amount due.”

“General Statutes § 12-159 provides in relevant part: “Any deed, or the
certified copy of the record of any deed, purporting to be executed by a
tax collector and similar, or in substance similar, to the above, shall be
prima facie evidence of a valid title in the grantee to the premises therein
purported to be conveyed, encumbered only by the lien of taxes to the
municipality which were not yet due and payable on the date notice of
levy was first made, easements and similar interests appurtenant to other
properties not thereby conveyed, and other interests described therein and
of the existence and regularity of all votes and acts necessary to the validity
of the tax therein referred to, as the same was assessed, and of the levy
and sale therefor . . . . No act done or omitted relative to the assessment
or collection of a tax, including everything connected therewith, after the
vote of the community laying the same, up to and including the final collec-
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lender intervened, and in its cross complaint, alleged,
inter alia, that (1) the tax collector’s deed did not con-
vey title to the purchasers, (2) Peterson is the owner of
record of the property, and (3) the lender’'s mortgage
remains an enforceable lien on the property.

After its review of the facts before it, the trial court
granted the motions for summary judgment filed by the
tax collector, the city, and the purchasers, and denied
the motions for summary judgment filed by Peterson
and the lender. This appeal followed.

On appeal, the lender claims that the trial court
improperly granted summary judgment in favor of the
tax collector, the city, and the purchasers because (1)
the tax collector failed to comply with § 12-157 (c) and,
(2) the tax collector’s deed transferring interest in the
property to the purchasers did not convey title, and,
thus, conveyed no interest in the property. The tax
collector argues that, because the lender failed to chal-
lenge all of the independent grounds for the trial court’s
adverse ruling, specifically the trial court’s decision that
§ 12-159 independently validated the tax collector’s
sale, its appeal is moot. We agree with the tax collector
that this court lacks subject matter jurisdiction. Accord-
ingly, we dismiss the appeal.

We first set forth the legal principles that guide our
disposition of this matter. Our review of a trial court’s
decision granting a motion for summary judgment is
well established. Practice Book § 17-49 provides that
the “judgment sought shall be rendered forthwith if

tion thereof or sale of property therefor, shall in any way affect or impair
the validity of such tax as assessed, collected or sought to be collected or
the validity of such sale, unless the person seeking to enjoin or contesting
the validity of such sale shows that the collector neglected to provide notice
pursuant to section 12-157, to such person or to the predecessors of such
person in title, and who had a right to notice of such sale, and that the
person or they in fact did not know of such sale within six months after it
was made, and provided such property was by law liable to be sold to satisfy
such tax. . . .”
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the pleadings, affidavits and any other proof submitted
show that there is no genuine issue as to any material
fact and that the moving party is entitled to judgment
as a matter of law.” “A material fact is a fact that will
make a difference in the result of the case. . . . The
facts at issue are those alleged in the pleadings. . . .

“In seeking summary judgment, it is the movant who
has the burden of showing the nonexistence of any
issue of fact. . . .

“The opposing party to a motion for summary judg-
ment must substantiate its adverse claim by showing
that there is a genuine issue of material fact together
with the evidence disclosing the existence of such an
issue. . . . Our review of the trial court’s decision to
grant a motion for summary judgment is plenary. . . .
On appeal, we must determine whether the legal conclu-
sions reached by the trial court are legally and logically
correct and whether they find support in the facts set
out in the memorandum of decision of the trial court.”
(Citation omitted; internal quotation marks omitted.)
Parnoff v. Aquarion Water Co. of Connecticut, 188
Conn. App. 1563, 164-65, 204 A.3d 717 (2019).

First, we must decide if the lender’s claims are moot.
“Mootness is a question of justiciability that must be
determined as a threshold matter because it implicates
[a] court’s subject matter jurisdiction . . . . We begin
with the four part test for justiciability established in
State v. Nardini, 187 Conn. 109, 445 A.2d 304 (1982).
. . . Because courts are established to resolve actual
controversies, before a claimed controversy is entitled
to a resolution on the merits it must be justiciable.
Justiciability requires (1) that there be an actual contro-
versy between or among the parties to the dispute . . .
(2) that the interests of the parties be adverse . . .
(3) that the matter in controversy be capable of being
adjudicated by judicial power . . . and (4) that the
determination of the controversy will result in practi-
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cal relief to the complainant. . . . [I]t is not the prov-
ince of appellate courts to decide moot questions, dis-
connected from the granting of actual relief or from
the determination of which no practical relief can fol-
low. . . . In determining mootness, the dispositive
question is whether a successful appeal would benefit
the plaintiff or defendant in any way.” (Citations omit-
ted; emphasis altered; internal quotation marks omit-
ted.) In re Jorden R., 293 Conn. 539, 556-56, 979 A.2d
469 (2009). “Where an appellant fails to challenge all
bases for a trial court’s adverse ruling on his claim,
even if this court were to agree with the appellant on
the issues that he does raise, we still would not be able
to provide [him] any relief in light of the binding adverse
finding[s] [not raised] with respect to those claims. . . .
Therefore, when an appellant challenges a trial court’s
adverse ruling, but does not challenge all independent
bases for that ruling, the appeal is moot.” (Citation
omitted; internal quotation marks omitted.) State v. Les-
ter, 324 Conn. 519, 526-27, 1563 A.3d 647 (2017).

Inits appellate brief, the lender does not challenge the
trial court’s decision that, irrespective of any purported
noncompliance with § 12-157, the tax collector’s sale of
the real property to the purchasers was independently
validated by § 12-159.8 Instead, its argument is limited
to (1) an alleged noncompliance with § 12-157 (c¢), and
(2) a claim that the tax collector’s deed transferring
interest in the property to the purchasers did not convey
title because (a) the grantor was improperly identified
in the deed and (b) the tax collector did not strictly
comply with General Statutes (Rev. to 2015) § 12-158.
Our review of the record reveals that the trial court
granted the motions for summary judgment in favor of
the tax collector, the city, and the purchasers on two

8 The lender made only an isolated reference to § 12-159 in a footnote in
its brief. Moreover, during oral argument, counsel for the lender admitted
that he did not brief § 12-159 because he fundamentally rejected the argument
and premise that § 12-159 “even comes into play” with this issue on appeal.
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independent grounds. First, the trial court determined
that there was no genuine issue of material fact that
the tax collector substantially complied with § 12-157.
Second, the trial court determined that “under § 12-159,
the proffered tax collector’s deed serves as prima facie
evidence that the tax sale was valid and entirely effec-
tive to pass unencumbered title to the [purchasers].”

We need not reach the merits of the lender’s claims
because we conclude that the claims are moot. “[W]here
alternative grounds found by the reviewing court and
unchallenged on appeal would support the trial court’s
judgment, independent of some challenged ground, the
challenged ground that forms the basis of the appeal
is moot because the court on appeal could grant no
practical relief to the [lender].” Green v. Yankee Gas
Corp., 120 Conn. App. 804, 805, 993 A.2d 982 (2010).
Thus, even if we were to agree with the lender that the
tax collector did not comply with § 12-157, which we
do not, there is an unchallenged, alternative ground for
affirming the judgment of the trial court, namely § 12-
159. Accordingly, because we cannot grant the lender
any practical relief with respect to the claims it raised,
we are without subject matter jurisdiction over its
appeal.

The appeal is dismissed.

In this opinion the other judges concurred.

JASON DICKAU v. LAWRENCE MINGRONE
(AC 42256)

Keller, Elgo and Devlin, Js.
Syllabus

The plaintiff, who had purchased certain residential real property in New
Haven from the defendant, brought an action seeking damages for, inter
alia, breach of contract for the defendant’s failure under the contract
to deliver a property that contained three legal dwelling units. The
defendant purchased the property in 1979, and had used it as a three
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unit residence during his ownership. In 2011, the city building depart-
ment sent a letter to the defendant, informing him that the department’s
records indicated that the property was a two unit residence, and that
it may have been altered without approval from the building department.
Thereafter, the defendant spoke with the building department’s director,
and the defendant believed that the matter was resolved. Subsequently,
the defendant represented in a real estate listing that the property was
a three unit residence and sold the property to the plaintiff in 2015,
without informing the plaintiff of the 2011 letter. Thereafter, the plaintiff
became aware of the 2011 letter upon inspecting the records of the
building department on an unrelated matter. The trial court rendered
judgment for the defendant, from which the plaintiff appealed, claiming,
inter alia, that the trial court erred in finding that the city building
department had not made a determination that the plaintiff’s property
contained only two residential units. Held:

1. The trial court did not err in finding that the city building department
had not made a determination regarding the use and occupancy status
of the property; contrary to the plaintiff’s claim that the building depart-
ment had determined that the property contained a two unit residence,
there was sufficient evidence in the record to support the trial court’s
finding, as the building department official testified that no determina-
tion regarding the number of legal units had been made, no code viola-
tions regarding the number of legal units had been communicated to
the defendant, and no further action had been taken after the issuance
of the 2011 letter; moreover, although the plaintiff was correct in
asserting that the record contained some contradictory evidence regard-
ing the building department’s determination, the mere existence of such
evidence was insufficient to undermine the finding of the trial court.

2. The plaintiff could not prevail on his claim that the trial court erred in
not finding that the plaintiff established the existence of damages, as
the defendant cannot be liable for damages if, pursuant to the court’s
findings, he was not liable for the underlying causes of action.

Argued November 19, 2019—officially released February 25, 2020
Procedural History

Action to recover damages for, inter alia, breach of
contract, and for other relief, brought to the Superior
Court in the judicial district of New Haven and tried to
the court, Markle, J.; judgment for the defendant, from
which the plaintiff appealed to this court. Affirmed.

Russell Bonin, with whom was Stuart A. Margolis,
for the appellant (plaintiff).

Albert J. Oneto IV, for the appellee (defendant).
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Opinion

KELLER, J. The plaintiff, Jason Dickau, appeals from
the trial court’s judgment in favor of the defendant,
Lawrence Mingrone, on the plaintiff’s complaint, which
alleged breach of contract, negligent misrepresenta-
tion, intentional misrepresentation, and innocent mis-
representation, relating to the defendant’s sale of real
property to the plaintiff.! On appeal, the plaintiff claims
that the court’s findings that (1) the Office of Building
Inspection and Enforcement for the City of New Haven
(building department) had not made a determination
that the number of legal units in the property was less
than three, and (2) the plaintiff had failed to establish
the existence of damages as to each of his claims were
clearly erroneous.? We disagree with the plaintiff and,
accordingly, affirm the judgment of the trial court.

The record and the trial court’s memorandum of deci-
sion reveal the following pertinent facts. From approxi-
mately December, 1979, until July 24, 2015, the defen-
dant owned property located at 46 Ruby Street in New
Haven (property). The defendant used the dwelling on
the property as a three unit residence for the duration

! On November 19, 2016, prior to trial, the court, Wilson, J., granted the
defendant’s motion to strike count five of the plaintiff’s complaint, in which
the plaintiff alleged that the defendant violated the Connecticut Unfair Trade
Practices Act, General Statutes § 42-110a et seq. That ruling is not a subject
of this appeal.

% In his brief, the plaintiff asserts that the trial court was clearly erroneous
“(1) . .. inits finding that the [building department] had not made a deter-
mination that the number of legal units in the property was less than three,”
“(2) . . . inits finding that each of the plaintiff’s claims relied on a possible
future event, rather than an existing fact,” “(3) . . . in its findings that the
plaintiff failed to establish the existence of damages as to each of his claims,”
and “(4) . . . in its finding that the plaintiff only offered speculative evi-
dence as to the existence and extent of his damages on each of his claims.”
We have combined the plaintiff’'s second, third, and fourth claims, as they
appear in his brief, into one damages claim, and, as explained later in
this opinion, we reject the damages claim in light of our resolution of the
first claim.
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of his ownership. The property consisted of a ground
level unit,? first floor unit, and second floor unit.

The building department enforces the provisions of
the State Building Code.! On May 24, 2011, the building
department sent a letter to the defendant, informing
him that the building department’s records indicated
that the property was a two unit dwelling, but that the
dwelling may have been altered through the use of the
ground level space as an additional dwelling unit “with-
out the required permits, approvals or a [c]ertificate of
[u]se and [o]ccupancy” (2011 letter).” The 2011 letter
directed the defendant to contact the building depart-
ment to schedule an inspection of the property. Subse-
quently, the defendant contacted the building depart-
ment via telephone and spoke to the director at the
time, Andrew Rizzo. At the conclusion of the conversa-
tion, the defendant “was confident that [the] matter had
been resolved and [that] the letter was sent in error
and [that he] was to disregard it.” Following the phone
conversation, the building department did not follow
up with the defendant, inspect the property, issue fines,
or take any further action regarding the 2011 letter.

In 2012, a tree fell on the property during a storm and
a representative from the building department, John

3 Although the building department refers to the lowest level unit of the
property as the “basement” unit, throughout this opinion we refer to the
lowest level unit as the “ground level” unit because the unit is level with
the ground.

* General Statutes § 29-253 (a) provides: “The State Building Code, includ-
ing any amendment to said code adopted by the State Building Inspector
and Codes and Standards committee, shall be the building code for all towns,
cities and boroughs.”

>The 2011 letter specifically cited a potential violation under § 110.1 of
the 2005 State Building Code, which states: “Pursuant to [General Statutes
§ 29-265 (a)], no building or structure erected or altered in any municipality
after October 1, 1970, shall be occupied or used, in whole or in part, until
a certificate of occupancy has been issued by the building official, certifying
that such building or structure or work performed pursuant to the building
permit substantially complies with the provisions of the State Building
Code.”
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Raffone, inspected the property, including the ground
level unit. Following the inspection, the building depart-
ment did not issue notification of any code violations
with respect to the use and occupancy of the property,
nor did the building department require the defendant
to make any changes to the ground level unit. Addition-
ally, the defendant visited the building department and
met with Raffone and Rizzo regarding the immediate dis-
placement of his tenants following the damage caused
by the tree. During this meeting, the building depart-
ment representatives did not raise any concerns regard-
ing code violations with respect to the use and occu-
pancy of the property.

Further, in 2013, the defendant filed a residential
rental license renewal application with Livable City Ini-
tiative (LCI).® In this application, the defendant listed
the property as consisting of three residential units. On
December 9, 2013, a representative from LCI performed
an inspection of the property and did not report any
code violations. Following the property’s successful
inspection, LCI issued a residential rental license to
the defendant for three units, which was valid from
December 10, 2013 until June 28, 2016.

In 2015, the defendant posted an advertisement for
the sale of the property on an online marketplace, where
he listed the property as consisting of three, one bed-
room units. The advertisement also listed the property’s
annual rental income as $35,000. On May 19, 2015, the
defendant entered into a written contract to sell the
property to the plaintiff and, on July 24, 2015, the par-
ties closed on the property. At the closing, the defen-
dant provided the plaintiff with a comprehensive sell-
er’s affidavit in which the defendant affirmed that he

5 Pursuant to chapter 17 of title III of the New Haven Code of Ordinances,
LCI issues residential rental licenses to landlords who own two or more
units within a dwelling. If a property is in violation of a building code,
then LCI cannot issue a residential rental license until the violation has
been rectified.
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had “no knowledge of any violation of any covenants,
restrictions, agreements, conditions or zoning ordi-
nances affecting said premises.” The defendant also
provided the plaintiff with an income and expense state-
ment, which listed gross income for the rental of the
property’s three residential units. The defendant did
not notify the plaintiff of the 2011 letter prior to or at
the time of the closing.

In late 2015, the plaintiff, then the owner of the prop-
erty, went to the building department because a tree
branch damaged a power line on the property. It was
at this time that the plaintiff first became aware of
the 2011 letter in the building department’s file for
the property. Upon finding the 2011 letter, the plaintiff
believed that the property contained only two legal
units and that significant monetary expenses would be
required to convert the property to three units. There-
after, the plaintiff initiated the present action against
the defendant. On April 18 and 19, 2018, a two day trial
in the matter was heard by the court, Markle, J. The
court rendered judgment for the defendant as to the
remaining four counts of the complaint. See footnote
1 of this opinion. The court rested its judgment on its
finding that the building department never made a deter-
mination that the property contained less than three
units and, therefore, the defendant neither breached
the contract with the plaintiff by providing a property
with less than three units, nor falsely represented to
the plaintiff that the property legally contained three
units. This appeal followed.

I

The plaintiff first claims that the court’s finding that
“the building department [had] not made any determina-
tion” with respect to the designation of the property’s
occupancy status was clearly erroneous. Specifically,
the plaintiff claims that the building department had
determined that the property legally contained two
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units. We disagree with the plaintiff and conclude that
the court was not clearly erroneous in finding that
the building department had not made a determination
regarding the use and occupancy status of the property.

We begin by setting forth the applicable standard of
review. “[I]t is axiomatic that [t]he trial court’s [factual]
findings are binding upon [an appellate] court unless
they are clearly erroneous in light of the evidence and
the pleadings in the record as a whole. . . . We cannot
retry the facts or pass on the credibility of the witnesses.
. . . A finding of fact is clearly erroneous when there
is no evidence in the record to support it . . . or when
although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite and
firm conviction that a mistake has been committed.”
(Internal quotation marks omitted.) Jalbert v. Mulligan,
1563 Conn. App. 124, 132, 101 A.3d 279, cert. denied,
315 Conn. 901, 104 A.3d 107 (2014). Further, “the mere
existence in the record of evidence that would support
a different conclusion, without more, is not sufficient
to undermine the finding of the trial court. . . . [T]he
proper inquiry is whether there is enough evidence in
the record to support the finding that the trial court
made.” (Emphasis omitted.) In re Jayce O., 323 Conn.
690, 716, 150 A.3d 640 (2016).

The plaintiff’'s breach of contract claim was depen-
dent on a finding that the defendant failed to perform
under the contract by delivering a property with less
than three legal units. The plaintiff’s three misrepresen-
tation claims’ were dependent on a finding that the
defendant falsely represented to the plaintiff that the

" The plaintiff’s misrepresentation claims are negligent misrepresentation,
intentional misrepresentation, and innocent misrepresentation.

“[A]n action for negligent misrepresentation requires the plaintiff to estab-
lish (1) that the defendant made a misrepresentation of fact, (2) that the
defendant knew or should have known was false, and (3) that the plaintiff
reasonably relied on the misrepresentation, and (4) suffered pecuniary harm
as a result.” Nazami v. Patrons Mutual Ins. Co., 280 Conn. 619, 626, 910
A.2d 209 (2006).
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property contained three legal units. Therefore, as the
parties acknowledge, if the court properly found that
the building department did not make a determination
that the property contained less than three legal units,
that finding would be fatal to all four of the plaintiff’s
claims.

Upon careful review of the record, we conclude that
the court’s finding that the building department had not
made a determination that the property was less than
a legal three unit residence is supported by facts in the
record. In making its finding, the court credited the
testimony of the director of the building department,
James Turcio. In particular, Turcio testified that he had
“never given an opinion on [the] property . . . .”® The
court also relied on the fact that, following the issuance

“The essential elements of an action in [common-law] fraud, as we have
repeatedly held, are that: (1) a false representation was made as a statement
of fact; (2) it was untrue and known to be untrue by the party making it;
(3) it was made to induce the other party to act upon it; and (4) the other
party did so act upon that false representation to his injury.” (Internal
quotation marks omitted.) Sturm v. Harb Development, LLC, 298 Conn. 124,
142, 2 A.3d 859 (2010).

“The elements of innocent misrepresentation are (1) a representation of
material fact (2) made for the purpose of inducing the purchase, (3) the
representation is untrue, and (4) there is justifiable reliance by the plaintiff
on the representation by the defendant and (5) damages.” Frimberger v.
Anzellotti, 25 Conn. App. 401, 410, 594 A.2d 1029 (1991).

8 Turcio’s testimony that he never gave an opinion on the property
occurred at trial during the cross-examination of Turcio conducted by the
defendant’s counsel:

“Q. Why did the building department look at a 1963 Price and Lee [tele-
phone] directory in assessing whether this property was a two-family versus
a three-family property?

“A. I can’t speak to a past building official’s judgment.

“Q. Did you yourself rely on the 1963 Price and Lee [telephone] directory
when you gave your opinion that the property was a two-family property?

“A. I have never given an opinion on this property and the day I took
over, I took the Price and Lee and threw it out.

“Q. And why did you throw it out?

“A. [Because] there’s nothing in the building code that tells me I could
determine occupancy of a house based on how many phones they have in it.

“Q. So . . . if [Rizzo] relied on the Price and Lee [telephone] directory
when he indicated that records from this department show that the [prop-
erty] is a two-family dwelling, that's not based on information that the
building code permits him to consider?

“A. Correct.”
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of the 2011 letter, the building department did not fol-
low up on the potential code violation or issue any
notices of code violations to the defendant. The follow-
ing exchange at trial during the cross-examination of
Turcio by the defendant’s counsel is especially illus-
trative:

“Q. So isn’t it fair to say that the letter is not really
a finding that the property—that the . . . first level
apartment is not in violation of the building code but
it’s merely an inquiry of the defendant asking him to
contact the city?

“A. Basically it’s asking . . . to contact an inspector
so he could do an inspection to confirm whether it is
an illegal unit or not.

“Q. Correct. And . . . because . . . Rizzo did not
order him to cease using the basement apartment as a
dwelling, it means that this letter did not make a finding
that the [ground level] apartment was in violation of
the building code?

“A. Was even there, yes.”

The following additional exchange at trial between
the defendant’s counsel and Turcio highlights that the
building department’s actions were inconsistent with
the building department’s having made a determination
that the property contained less than three units:

“Q.In . .. 2011, when . . . Rizzo was the building
director, if he believed there was an ongoing violation
after the [2011 letter] was sent, he was required under
the building code to send a cease and desist letter for
use of the [ground level] apartment. Correct?

“A. Yes.
“Q. And is there anything in the building department
file to indicate that . . . Rizzo ever issued an order

to [the defendant] to cease using the [ground level]
apartment as a dwelling?

“A. No.
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“Q. And, in fact, there is a letter from 2012, which
indicates that the property was reinspected by . . .
Raffone in the year 2012. Correct?

“A. Yes.

“Q. And that letter from 2012 made no mention of
any issue under the building code with regard to the
[ground level] apartment being in violation of the certifi-
cate of use and occupancy requirement. Correct?

“A. Yes.”

The court further reasoned that the building depart-
ment’s actions following the aforementioned 2012
inspection supported the finding that the building
department had not determined that the property
contained less than three legal residential units. Spe-
cifically, there was evidence that, subsequent to the
inspection, Raffone referred the defendant to several
of the property’s building code violations with respect
to damage caused by the fallen tree. None of these code-
violations, however, referenced improper use and occu-
pancy of the property, despite the fact that the proper-
ty’s use, as a three unit residence, would have been
evident at the time of the inspection.

In making its finding, the court also reasoned that,
although the building department is the sole entity
responsible for making a determination regarding hous-
ing code violations and following up on such code viola-
tions, the building department’s communication, or lack
thereof, with LCI regarding the contents of the 2011
letter, supported the finding that the department had
not a made a determination as to the property’s occu-
pancy status. In 2013, LCI issued a three year residential
permit for the property to the defendant, for three rental
units. The director of LCI, Rafael Ramos, testified that
the 2011 letter was not in LCI’s file for the property
in question. Ramos further testified that the building
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department traditionally follows protocol to communi-
cate code violations with LCI and that if LCI had knowl-
edge of the issues outlined in the 2011 letter, then it
would have been required not to issue the license to
the defendant until having received a certificate of occu-
pancy from the building department.

The plaintiff is correct in his assertion that the record
contains some contradictory evidence regarding the
building department’s determination as to the proper-
ty’s use and occupancy status.” As stated previously,
however, the mere existence of such evidence is not
enough to undermine the finding of the trial court when
the record contains sufficient evidence to support the
court’s finding. See, e.g., In re Jayce O., supra, 323
Conn. 690. Here, the trial court’s finding is adequately
supported by evidence in the record and it is not within
this court’s province to question that finding.

On the basis of the foregoing, we conclude that,
because the court’s finding that the building department
had not made a determination that the property con-
tained less than three legal units was based on sufficient
evidence in the record, the court properly ruled in favor
of the defendant as to the plaintiff’s breach of contract
count, as well as the plaintiff’s three misrepresenta-
tion counts.

II

Next, the plaintiff claims that the court’s finding that
the plaintiff failed to establish the existence of damages

% The plaintiff points to a particular exchange at trial between the court
and Turcio during cross-examination conducted by counsel for the defendant
to support his assertion that the building department had, in fact, made a
determination that the property contained less than three units:

“Q. So just to clarify, so you as an official from the city have determined
that it is now, for lack of a better term, a legal two-family? I mean you've
accepted that?

“A. For lack of a better term, yes.

“Q. And the city accepts that, that it's a two?

“A. Yes.

“Q. But you don’t accept that it’s a three?

“A. I do not accept that it’s a three.”
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as to each of his counts was clearly erroneous. On the
basis of our resolution of the claim discussed in part
I of this opinion,’ we reject the plaintiff’s claim that
the trial court was clearly erroneous in finding that the
plaintiff failed to establish the existence of damages
because the defendant cannot be liable for damages if,
pursuant to the court’s findings, he is not liable for the
underlying causes of action.

The judgment is affirmed.

In this opinion the other judges concurred.

MARCUS BORDIERE v. CIARCIA
CONSTRUCTION, LLC, ET AL.
(AC 41145)

DiPentima, C. J., and Keller and Harper, Js.
Syllabus

The plaintiff, M, brought an action against the defendant C, alleging, inter
alia, that C had failed to make payments due on a mortgage note held
by M. In May, 2009, after a trial, the trial court rendered judgment in
favor of M. In July, 2013, M died and, subsequently, in July, 2017, his
wife, P, as executrix of his estate, filed a motion to open the judgment
and to substitute herself as the plaintiff, which the court denied. In
October, 2017, P again filed a motion to substitute herself as the plaintiff,
which the court granted. The court also vacated its prior order denying
the July, 2017 motion to open and C appealed to this court. Held that
P should not have been substituted as the plaintiff, as the trial court
erred in premising its decision to open the judgment and to substitute
P as the plaintiff on a statute (§ 52-107) which is inapplicable in instances
in which a case has reached final judgment: the statutory language
of § 52-107 clearly and unambiguously conveys the meaning that it is
applicable only in cases in which an action is presently pending before
the court, and not in cases in which a final judgment has been rendered,
and, in the present case, there was no action pending before the court
at the time it relied on § 52-107 to grant P’s motion to substitute herself
as the plaintiff, as P’s motions were filed approximately four years after
the death of M and eight years after final judgment was rendered in the

10 At oral argument, counsel for both the plaintiff and the defendant agreed
that, if the plaintiff’s first claim fails, then the plaintiff cannot prevail on
the second claim.
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present case; moreover, although P claimed that the right of survival
statute (§ 52-599) provided the court with broad discretion to grant her
untimely motion to substitute herself as the plaintiff on a showing of
good cause, the record failed to support the plaintiff’s claim that the court
must have considered § 52-599 and conducted a good cause analysis,
as it was clear from the language of the court’s articulation, which did not
cite to § 52-599, that it, instead, considered and relied on the standards
provided in § 52-107 and our rule of practice (§ 9-18), both of which
govern the intervention of nonparties, and, even if it were true that the
court utilized its discretion under § 52-5699 to grant P’s untimely motion
to open the judgment and to substitute herself as the plaintiff, neither
P nor the court had pointed to any evidence that would support a finding
of a reason amounting in law as a legal excuse for P’s four year delay
in seeking to participate in the present case.

Argued November 14, 2019—officially released February 25, 2020
Procedural History

Action to recover on a promissory note, and for
other relief, brought to the Superior Court in the judi-
cial district of New Britain and tried to the court, Pitt-
man, J.; judgment for the plaintiff; thereafter, the court,
Hon. Joseph M. Shortall, judge trial referee, denied the
motion filed by Patricia Bordiere, the executrix of the
estate of Marcus Bordiere, to open the judgment and to
be substituted as the plaintiff; subsequently, the court,
Hon. Joseph M. Shortall, judge trial referee, vacated its
prior order and granted the executrix’ motion to be
substituted as the plaintiff, and the defendant Michael
Ciarcia appealed to this court. Reversed; judgment

directed.

Michael Ciarcia, self-represented, the appellant
(defendant).

John C. Matulis, Jr., for the appellee (substitute
plaintiff).

Opinion

HARPER, J. The self-represented defendant Michael
Ciarcia! appeals from the judgment of the trial court

!'The complaint also named as defendants Ciarcia Construction, LLC, and
ALC Realty, LLC. Since the judgment in favor of Marcus Bordiere was
rendered in 2009, Ciarcia Construction, LLC, and ALC Realty, LLC, have
been dissolved by the secretary of the state and have not participated in
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granting the motion of Patricia Bordiere, the executrix
of the estate of Marcus Bordiere, to open a prior judg-
ment rendered in favor of the plaintiff, Marcus Bordiere,
and to substitute herself as the plaintiff for purposes
of enforcing the prior judgment by pursuing an after-
discovered asset of the defendant. Specifically, the
defendant claims that the trial court erred in relying on
General Statutes § 52-107 to grant the executrix’ motion
to substitute herself as the plaintiff, as there was no
case pending at the time she filed her motion to substi-
tute and, thus, no case in which she could participate.
We agree with the defendant and, accordingly, reverse
the judgment of the trial court.

The following facts and procedural history are rele-
vant to our resolution of this appeal. On December 20,
2007, the plaintiff filed a complaint against the defen-
dant, alleging, inter alia, that the defendant had failed
to make payments due on a mortgage note held by
the plaintiff. On May 19, 2009, after trial, the trial court
rendered judgment in favor of the plaintiff (judgment
case). Subsequently, on July 11, 2013, the plaintiff died
and, on August 7, 2013, his wife, Patricia Bordiere, was
appointed as the executrix of his estate (executrix).
Between May 19, 2009 and July 17, 2017, there were no
postjudgment proceedings relevant to the judgment
case.

The executrix filed an application in the Probate
Court, dated April 13, 2017, to open the estate of the
decedent in order to pursue an after-discovered asset
owned by the defendant, to which the defendant
objected.? The Probate Court granted her motion to
open the estate on May 23, 2017.

this appeal. We use the term the defendant in this opinion to refer to Michael
Ciarcia in his individual capacity only.

2In an effort to protect the interest of the estate of Marcus Bordiere in
the May 19, 2009 judgment, a judgment lien for the amount of the judgment
was placed on the title to a Rocky Hill property that is considered to be an
after-discovered asset owned by the defendant. The judgment lien is dated
November 29, 2016, and is recorded at volume 667, pages 312-14 of the
Rocky Hill land records.
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Soon thereafter, on July 17, 2017, the executrix filed
a motion in the Superior Court to open the judgment
case and to substitute herself as the plaintiff. The defen-
dant objected to this motion on July 19, 2017. On July
31, 2017, the court denied the motion to open the judg-
ment case and to substitute the plaintiff, stating that:
“The [executrix] cites no authority and the court knows
of none that would permit the court to open this judg-
ment [rendered] in 2009.”

The executrix filed a new motion to substitute herself
as the plaintiff, dated October 4, 2017, in which she
stated: “The [executrix] is not seeking to open the judg-
ment here—merely to be substituted as the party plain-
tiff for the [plaintiff], pursuant to her obligations as the
executrix of his estate.” (Emphasis in original.) The
defendant objected to this motion on October 20, 2017.
On November 6, 2017, the court granted the October
4, 2017 motion and also, under a separate order, vacated
its prior order denying the July 17, 2017 motion to open
the judgment filed by the executrix. The court’s order
granting the October 4, 2017 motion provided: “The par-
ties having failed to appear for argument at 9:30 a.m.
today, as ordered by the court (Wiese, J.), the court
has considered the matter on the [papers]. The motion
is [granted].” The court’s order vacating its prior order
provided: “The court vacates its prior order and grants
the motion to open for the limited purpose of substitut-
ing the executrix.” The defendant filed a motion to
reargue on November 16, 2017, which the court denied
on November 21, 2017. This appeal followed.

On December 12, 2017, the defendant filed a motion
for articulation in the trial court. On January 12, 2018,
the court provided the following articulation: “The court
granted the motion to open for the purpose of substitut-
ing [the executrix] as the party plaintiff because the
action of the Probate Court in June, 2017, reopening the
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estate upon the petition of [the executrix] made it appar-
ent that a ‘complete determination’ of the controversy
before this court could not be had without the pres-
ence of [the executrix] as a party. See General Statutes
§ 52-107; Practice Book § 9-18.” The defendant filed
a motion for further articulation on January 19, 2018,
which was thereafter denied by the court on January
26, 2018.

On appeal, the defendant claims that the court erred
in granting the executrix’ October 4, 2017 motion and
in vacating its prior denial of the July 17, 2017 motion
filed by the executrix. The defendant essentially makes
two distinct arguments in support of his claim on appeal
that require us to conduct an inquiry into the language
of our General Statutes.® First, the defendant argues
that the court erred in premising its decision to open
the judgment and to substitute the executrix as the
plaintiff on § 52-107, which he argues is inapplicable in
instances in which a case has reached final judgment.
Second, the defendant argues that if the executrix
wanted to substitute herself as the plaintiff, a timely
motion pursuant to General Statutes § 52-599,° our right

3 Practice Book § 9-18 provides: “The judicial authority may determine
the controversy as between the parties before it, if it can do so without
prejudice to the rights of others; but, if a complete determination cannot
be had without the presence of other parties, the judicial authority may
direct that they be brought in. If a person not a party has an interest or title
which the judgment will affect, the judicial authority, on its motion, shall
direct that person to be made a party. (See General Statutes § 52-107 and
annotations.)”

4 In addition, the defendant argues that the second motion of the executrix,
seeking to substitute herself as the plaintiff in the judgment case should
have been barred on res judicata grounds. Because the defendant did not
raise res judicata before the trial court, we decline to address this claim.
See Nweeia v. Nweeia, 142 Conn. App. 613, 618, 64 A.3d 1251 (2013) (“to
permit a party to raise a claim on appeal that has not been raised at trial—
after it is too late for the trial court . . . to address the claim—would
encourage trial by ambuscade, which is unfair to both the trial court and
the opposing party” (internal quotation marks omitted)).

5 General Statutes § 52-599 provides in relevant part: “(a) A cause or right
of action shall not be lost or destroyed by the death of any person, but
shall survive in favor of or against the executor or administrator of the
deceased person.
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of survival statute, was the proper vehicle by which to
do so. The defendant contends that, because the exec-
utrix’ motion to substitute was filed outside the six
month period provided for by the right of survival stat-
ute, the executrix effectively abandoned her ability to
substitute as of right. The defendant further argues that
the court’s January 12, 2018 articulation did not provide
a good cause analysis as contemplated by § 52-599 and,
therefore, that the court could not utilize its discretion
to grant the executrix’ untimely motion on the basis of
a showing of good cause. We address these two argu-
ments in turn.

We first set forth the applicable standard of review.
“The principles that govern statutory construction are
well established. When construing a statute, [o]ur fun-
damental objective is to ascertain and give effect to the
apparent intent of the legislature. . . . In other words,
we seek to determine, in a reasoned manner, the mean-
ing of the statutory language as applied to the facts
of [the] case, including the question of whether the
language actually does apply. . . . In seeking to deter-
mine that meaning, General Statutes § 1-2z directs us
first to consider the text of the statute itself and its
relationship to other statutes. If, after examining such
text and considering such relationship, the meaning of
such text is plain and unambiguous and does not yield
absurd or unworkable results, extratextual evidence of
the meaning of the statute shall not be considered. . . .
When a statute is not plain and unambiguous, we also
look for interpretive guidance to the legislative history
and circumstances surrounding its enactment, to the

“(b) A civil action or proceeding shall not abate by reason of the death
of any party thereto, but may be continued by or against the executor or
administrator of the decedent. If a party plaintiff dies, his executor or
administrator may enter within six months of the plaintiff’s death or at any
time prior to the action commencing trial and prosecute the action in the
same manner as his testator or intestate might have done if he had lived.
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legislative policy it was designed to implement, and to
its relationship to existing legislation and [common-
law] principles governing the same general subject mat-
ter . . . .” (Internal quotation marks omitted.) South-
ern New England Telephone Co. v. Cashman, 283 Conn.
644, 650-51, 931 A.2d 142 (2007).

The statute relevant to the defendant’s first argument
in support of his claim on appeal is § 52-107, which
provides: “The court may determine the controversy as
between the parties before it, if it can do so without
prejudice to the rights of others; but, if a complete
determination cannot be had without the presence of
other parties, the court may direct that such other par-
ties be brought in. If a person not a party has an inter-
est or title which the judgment will affect, the court,
on his application, shall direct him to be made a party.”
(Emphasis added.) The phrase “determine the con-
troversy as between the parties before it” makes clear
that, in order for this statute to have effect, the case
in which a party seeks to intervene must be pending
before the court at the time the court considers the
motion to intervene pursuant to § 52-107. Additionally,
the statute’s use of the present tense form of the verb
“determine,” along with the phrase, “if a complete deter-
mination cannot be had,” makes clear that, at the time
the court considers the motion to intervene, the issues
before it must not have already been determined, and,
therefore, a judgment must not have been rendered.
Further, the phrase, “which the judgment will affect,”
contemplates interests which the judgment, once it is
rendered, will affect in the future. In no instance does
the text of § 52-107 discuss the possibility of intervening
after a case has been resolved. In sum, the statutory
language clearly and unambiguously conveys the mean-
ing that § 52-107 is applicable only in cases in which
an action is presently pending before the court, and
not in cases in which a judgment has been rendered.
Therefore, we need not construe the statute by refer-
ence to its legislative history or purpose.
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In the present case, there was no action pending
before the court at the time it relied on § 52-107 to
grant the executrix’ motion to substitute herself as the
plaintiff. The executrix’ motions to substitute herself
as the plaintiff were filed on July 17 and October 5,
2017—approximately four years after the death of the
plaintiff and eight years after the judgment was ren-
dered in the case. During the eight years between the
rendering of judgment and the executrix’ motions, there
was no case pending in the Superior Court. The last
action in the judgment case—the rendering of judg-
ment in favor of the plaintiff on May 19, 2009—was a
final disposition as to all parties involved. The issues
between the original parties, namely, the liability of the
defendant and the amount owed to the plaintiff, had
been determined and a final decree had been entered.
Accordingly, on the basis of our interpretation of the
clear and unambiguous language of § 52-107, as applied
to the facts of the present case, we conclude that the
executrix should not have been permitted to substitute
as the plaintiff by way of intervening pursuant to
§ 52-107.

The defendant’s second argument in support of his
claim on appeal is that the proper vehicle for substi-
tuting as the plaintiff in this case would have been a
motion to substitute pursuant to § 52-5699, filed by the
executrix within six months of the death of the plaintiff.
According to the defendant, had the executrix filed a
motion pursuant to § 52-599 within the prescribed time
frame, she would have been able to revive the judg-
ment case and to substitute as the plaintiff.5 As the
defendant explains, however, the executrix’ motion—

% In his brief on appeal, the defendant states: “Section 52-599 . . . is the
sole remedy for the representatives of a deceased sole plaintiff or defendant
to revive the original action. . . . [T]he death of [the plaintiff] did not defeat
the right of the [e]xecutrix to pursue the judgment, but to avail herself of
that right, she was required to take the necessary steps to timely revive the
judgment case by making a timely § 52-599 motion for substitution in the
judgment case.”
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filed four years after the plaintiff’s death—was untimely
and, therefore, not in compliance with the right of sur-
vival statute.

In opposition, despite never having pleaded good
cause in either of her motions filed in the trial court,
the executrix contends that § 52-599 provided the court
with broad discretion to grant her untimely motion on
a showing of good cause. She argues that the court was
aware of the revival of suit statute when it made its deci-
sion and, therefore, must have concluded that good
cause existed to grant her motion. The defendant, how-
ever, argues that the court’s articulation of its decision
does not satisfy the requisite good cause analysis and,
indeed, makes no reference to § 52-5699 whatsoever. We
agree with the defendant.

Our case law recognizes “good cause” in the context
of § 52-699 as being defined as “a substantial reason
amounting in law to a legal excuse for failing to perform
an act required by law [and] [1]egally sufficient ground
or reason.” (Internal quotation marks omitted.) Warner
v. Lancia, 46 Conn. App. 150, 155, 698 A.2d 938 (1997).
Additionally, “the language of § 52-599 . . . has been
construed to mean that the fiduciary may be substituted
as a matter of right within the time prescribed by the
statute, but the court in its discretion may permit the
fiduciary to be substituted after the time prescribed for
good cause shown.” Negro v. Metas, 110 Conn. App.
485, 498, 955 A.2d 599, cert. denied, 289 Conn. 949, 960
A.2d 1037 (2008). We follow, as we must, this long-
standing judicial interpretation of the statute.

Contrary to the assertion of the executrix, the notion
that the court must have considered § 52-5699 and con-
ducted a good cause analysis is unsupported by the
record. “As an appellate court, we are limited to the
record before us in deciding the merits of an appeal.”
In re Amanda A., 58 Conn. App. 451, 461, 755 A.2d 243
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(2000). Therefore, “it is not an appropriate function of
this court to speculate as to the trial court’s reasoning
. . . .0 Atelier Constantin Popescu, LLC v. JC Corp.,
134 Conn. App. 731, 763, 49 A.3d 1003 (2012). As is set
forth previously, the court’s articulation of its reason
for granting the executrix’ motion states in its entirety:
“The court granted the motion to open for the purpose
of substituting [the executrix] as the party plaintiff
because the action of the Probate Court in June, 2017,
reopening the estate upon the petition of [the executrix]
made it apparent that a ‘complete determination’ of the
controversy before this court could not be had with-
out the presence of [the executrix] as a party. See Gen-
eral Statutes § 52-107; Practice Book § 9-18.” It is clear
from the language of the court’s articulation that it
considered and relied on the nearly identical standards
provided in § 52-107 and Practice Book § 9-18, both
of which govern the intervention of nonparties. The
court’s articulation did not cite to § 52-5699; therefore,
we cannot speculate that the court ever considered
§ 52-599 in granting the executrix’ motion to substitute
herself as the plaintiff.

Finally, even if it were true, as the executrix contends,
that the court utilized its discretion under § 52-599 to
grant her untimely motion to open the judgment and
to substitute as the plaintiff, neither the executrix nor
the court has pointed to any evidence that would sup-
port a finding of a reason amounting in law as a legal
excuse for the executrix’ four year delay in seeking to
participate in the judgment case. Therefore, any reli-
ance on § 52-599 in the present case, without more,
would be misplaced.

The judgment is reversed and the case is remanded
with direction to deny the motion to open and the
motion to substitute the executrix as the plaintiff.

In this opinion the other judges concurred.
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STARBOARD RESOURCES, INC. v. CHARLES
HENRY III ET AL.
(AC 41922)

Lavine, Prescott and Moll, Js.
Syllabus

The plaintiff sought an interlocutory judgment of interpleader to determine
the rights of the defendants, certain individuals and companies (Group
I defendants, Group H defendants and Group S defendants), to certain
shares of the plaintiff’'s common stock. The Group H defendants had
commenced two actions, which were consolidated with the interpleader
action, against the Group I defendants and the plaintiff, claiming, inter
alia, fraud and breach of fiduciary duty, and seeking injunctive relief
and monetary damages in connection with the investment by the Group
H defendants in three limited liability partnerships. Thereafter, the Group
H defendants’ actions were referred to an arbitrator, who issued an
award in favor of the Group H defendants, which the trial court con-
firmed. Subsequently, in the interpleader action, the Group H defendants
filed a motion for an interlocutory judgment of interpleader, asserting
that, pursuant to the arbitration award, they were the rightful owners
of the disputed shares of stock. The Group H defendants also filed a
motion to remand in which they requested that, if the trial court found
that the arbitration award was ambiguous as to the ownership of the
shares, the court remand the matter to the arbitrator for clarification
regarding that issue. The defendant G Co. thereafter file a motion to
dismiss the interpleader action on the ground that it was moot. Following
a hearing, the trial court denied G Co.’s motion to dismiss, granted
the Group H defendants’ motions to remand and for an interlocutory
judgment of interpleader, and rendered judgment thereon. On the Group
I defendants’ appeal to this court, held:

1. The Group I defendants’ claim that the trial court lacked subject matter
jurisdiction over the interpleader action on the ground that the plaintiff
lacked standing because its transfer agent, who was not a party to the
action, allegedly was holding the subject shares on behalf of the plaintiff
was unavailing; there was no appellate authority that supported the
proposition that an interpleader action is jurisdictionally defective if the
property at issue is held by a nonparty transfer agent of a named party.

2. The Group I defendants’ could not prevail on their claims that the trial
court improperly denied G Co.’s motion to dismiss and improperly ren-
dered the interlocutory judgment of interpleader; although the Group I
defendants asserted that the interpleader action was moot because the
Group S defendants did not have a viable adverse claim to the subject
shares, it was premature, at the current stage of the proceedings, for
this court to consider the merits of any of the parties’ purportedly
adverse claims to the shares.
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3. The trial court properly granted the Group H defendants’ motion to remand
the matter to the arbitrator: contrary to the Group I defendants’ claim
that by remanding the matter to the arbitrator, that court improperly
opened and vacated the arbitration award, the court properly exercised
its authority to remand the matter to the arbitrator to clarify the arbitra-
tion award as to the ownership of the subject shares; moreover, the
court did not violate the doctrine of functus officio, as the varying
positions of the Group I defendants and Group S defendants regarding
whether the arbitrator had determined the ownership of the shares
demonstrated that the arbitration award was susceptible to more than
one reasonable interpretation.

Argued October 18, 2019—officially released February 25, 2020
Procedural History

Action for interpleader to determine the defendants’
rights to certain shares of common stock of the plain-
tiff, and for other relief, brought to the Superior Court
in the judicial district of Stamford-Norwalk and trans-
ferred to the Complex Litigation Docket, where the
court, Genuario, J., granted the motion to stay the
proceedings pending arbitration filed by the defendant
Gregory Imbruce et al.; thereafter, the court, Lee, J.,
denied the motion to dismiss filed by the defendant
Giddings Investments, LLC, granted the motion to
remand the matter to the arbitrator filed by the defen-
dant Charles Henry III et al., granted the motion for
an interlocutory judgment of interpleader filed by the
defendant Charles Henry III et al. and rendered judg-
ment thereon, from which the defendant Gregory
Imbruce et al. appealed to this court. Affirmed.

Richard S. Gora, with whom, on the brief, was Nicole
O’Neil, for the appellants (defendant Gregory Imbruce
et al.).

David W. Rubin, with whom, on the brief, was Jona-
than D. Jacobson, for the appellees (Bradford Higgins
et al.).
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Opinion

MOLL, J. In this interpleader action, the Imbruce par-
ties! appeal from the trial court’s interlocutory judg-
ment of interpleader. On appeal, the Imbruce parties
claim that the trial court (1) does not have subject mat-
ter jurisdiction over this interpleader action because
the plaintiff, Starboard Resources, Inc., lacks stand-
ing, (2) erroneously denied the defendant Giddings
Investments, LLC’s motion to dismiss this interpleader
action as moot, (3) improperly rendered the interlocu-
tory judgment of interpleader, and (4) erroneously
granted a motion to remand the matter to the arbitra-
tor who had entered an award in an arbitration involv-
ing the Imbruce parties and the SOSventures parties.
We affirm the judgment of the trial court.

The following facts, as found by the trial court, Gen-
uario, J., in a memorandum of decision dated April 11,
2016, as set forth by this court in a prior appeal, and/or
as undisputed in the record, and procedural history are
relevant to our resolution of this appeal. This inter-
pleader action “arise[s] out of the . . . investment [by
Charles Henry III, Ahmed Ammar, John P. Vaile, John

! The following defendants filed this appeal: Gregory Imbruce; Giddings
Investments, LLC; Giddings Genpar, LLC; Hunton Oil Genpar, LLC; ASYM
Capital III, LLC; Glenrose Holdings, LLC; and ASYM Energy Investments,
LLC (Imbruce parties). All other parties in the trial court at the time of the
decisions from which this appeal was taken are therefore deemed appellees.
See Practice Book § 60-4. Of that group, the following defendants filed a
joint appellees’ brief: SOSventures, LLC; Bradford Higgins; Edward M. Con-
rads; and Robert J. Conrads (SOSventures parties). The remaining appellees,
who are not participating in this appeal, include the sole plaintiff, Starboard
Resources, Inc., and the following defendants: Charles Henry III; Ahmed
Ammar; John P. Vaile; John Paul Otieno; William Mahoney; William F. Petti-
nati, Jr.; Giddings Oil & Gas, L.P.; Hunton Oil Partners, L.P.; ASYM Energy
Fund III, L.P.; Nicholas P. Garofolo; Sigma Gas Barbastella Fund; and Sigma
Gas Antrozous Fund.

2 For ease of discussion, we address the Imbruce parties’ claims in a dif-
ferent order than they are set forth in the Imbruce parties’ principal appel-
late brief.
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Paul Otieno, William Mahoney, Giddings Oil & Gas, L.P.,
Hunton Oil Partners, L.P., ASYM Energy Fund III, L.P.,
SOSventures, LLC, Bradford Higgins, Edward M. Con-
rads, and Robert J. Conrads (Henry parties)]? in three
limited partnerships: Giddings Oil & Gas, L.P. (Gidd-
ings, L.P.), Hunton Oil Partners, L.P. (Hunton, L..P.), and
ASYM Energy Fund 11, L.P. (ASYM, L.P.). [The Henry
parties] are investors and limited partners in each of
these limited partnerships. Each of the limited partner-
ships had a general partner [that] is a limited liability
company: Giddings Genpar, LLC (Giddings Genpar),
Hunton Oil Genpar, LLC (Hunton Genpar), and ASYM
[Capital] III, LLC (ASYM Genpar), respectively. Each
of the limited liability companies that served as a gen-
eral partner of a limited partnership had a manager; the
manager of Giddings Genpar was Giddings Investments,
LLC, the manager of Hunton Genpar was Glenrose Hold-
ings, LLC, and the manager of ASYM Genpar was ASYM
Energy Investments, LLC.” (Footnote added; internal
quotation marks omitted.) Henry v. Imbruce, 178 Conn.
App. 820, 823-24, 177 A.3d 1168 (2017).

In July, 2012, the Henry parties commenced two
actions,! which were later consolidated, against the
Imbruce parties and the plaintiff. See Henry v. Imbruce,
Superior Court, judicial district of Stamford-Norwalk,
Complex Litigation Docket, Docket Nos. X08-CV-12-
5013927-S and X08-CV-12-6014987-S (Henry actions).®
“The [Henry parties] in their complaint alleged that

3 The SOSventures parties are comprised of a portion of the Henry parties.

¢ William F. Pettinati, Jr., a defendant in this interpleader action, initially
was a plaintiff in the Henry actions, but he subsequently withdrew his
claims therein.

> In Henry v. Imbruce, Superior Court, judicial district of Stamford-Nor-
walk, Complex Litigation Docket, Docket No. X08-CV-12-5013927-S, the
Henry parties filed, inter alia, an application for a prejudgment remedy.
Thereafter, the Henry parties mistakenly commenced a second action—
Henry v. Imbruce, Superior Court, judicial district of Stamford-Norwalk,
Complex Litigation Docket, Docket No. X08-CV-12-6014987-S. The Henry
parties filed a motion to consolidate the two actions, which was granted.
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. . . Gregory Imbruce . . . exercised complete con-
trol over the managers and therefore over the general
partners and over the limited partnerships. . . . In
their second amended complaint® . . . the [Henry par-
ties] alleged various fact patterns pursuant to which
they asserted that the . . . [Imbruce parties had] made
misrepresentations in the marketing of the invest-
ments, that the . . . [Imbruce parties had] violated the
provisions of the Connecticut Uniform Securities Act
(CUSA), [General Statutes § 36b-2 et seq.], and that the
. . . [Imbruce parties had] wrongfully diverted assets
of the various limited partnerships to their own pur-
poses or accounts. The second amended complaint
sound[ed] in [eleven] counts [that] [sought] both injunc-
tive relief and monetary damages, alleging counts that
sound[ed] in fraud, breach of fiduciary duty, conver-
sion, civil theft, and violation of the Connecticut Unfair
Trade Practices Act (CUTPA), General Statutes § 42-
110b et seq., among other theories of relief. The prayer
for relief in the second amended complaint [sought]
both equitable relief and monetary damages.” (Footnote
in original; internal quotation marks omitted.) Henry
v. Imbruce, supra, 178 Conn. App. 824.

In August, 2012, pursuant to General Statutes § 52-
4847 the plaintiff commenced this interpleader action.

6 “The [Henry parties] filed their second amended complaint on July 31,
2012, and a third amended complaint by consent on June 6, 2013. These
pleadings, however, [were] superseded for the purposes of [the prior appeal]
by the [Henry parties’] counterclaims as respondents in the arbitration.”
Henry v. Imbruce, supra, 178 Conn. App. 824 n.4.

"General Statutes § 52-484 provides: “Whenever any person has, or is
alleged to have, any money or other property in his possession which is
claimed by two or more persons, either he, or any of the persons claiming the
same, may bring a complaint in equity, in the nature of a bill of interpleader,
to any court which by law has equitable jurisdiction of the parties and
amount in controversy, making all persons parties who claim to be entitled
to or interested in such money or other property. Such court shall hear and
determine all questions which may arise in the case, may tax costs at its
discretion and, under the rules applicable to an action of interpleader, may
allow to one or more of the parties a reasonable sum or sums for counsel
fees and disbursements, payable out of such fund or property; but no such
allowance shall be made unless it has been claimed by the party in his
complaint or answer.”
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In its complaint, the plaintiff alleged that a dispute
had arisen between the various defendants regard-
ing who was entitled to the ownership of certain com-
mon stock shares of the plaintiff (shares). The plaintiff
further alleged that it had no beneficial interest in the
shares and that it was willing to disburse the shares to
whomever lawfully was entitled to receive them. As
relief, the plaintiff sought an interlocutory judgment of
interpleader, a discharge of its liabilities upon disburse-
ment of the shares, and attorney’s fees.

“On July 11, 2014, the court granted [a] motion of
the . . . [Imbruce parties] to stay [the Henry actions
and this interpleader action] pending completion of
arbitration proceedings, some of which had already
begun. . . . Consistent with the court order staying
[the actions], the parties proceeded to arbitration and
by subsequent agreement broadened the arbitration
beyond that which they had previously agreed to in their
limited partnership agreements. The parties proceeded
with the arbitration before a single arbitrator.

“On September 10, 2015, the arbitrator rendered an
award in favor of the [Henry parties], who as respon-
dents in the arbitration proceeding had filed a counter-
claim, including allegations similar in nature to the alle-
gations of the second amended complaint previously
described. The award consisted of declaratory awards,
monetary damages, awards of [attorney’s] fees, interest,
injunctive relief requiring an accounting, postjudgment
interest, as well as awards of arbitration fees and costs.

“On September 14, 2015, the [Henry parties] filed
a motion in the trial court to confirm the arbitration
award. On October 13, 2015, the [Imbruce parties] filed
an objection to the [Henry parties’] motion to confirm
the award and a cross motion to vacate the award
accompanied by scores of exhibits. A flurry of proce-
dural and substantive filings followed, until, on Feb-
ruary 8, 2016, the court held a hearing on the parties’
respective motions. The court, after further briefing,
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rendered judgments in accordance with the arbitra-
tor’s decision on April 11, 2016, confirming the arbitral
award.” (Footnote omitted; internal quotation marks
omitted.) Id., 825-26. The Imbruce parties appealed
from the judgments confirming the arbitration award,
which this court affirmed on December 26, 2017. Id.,
844.

On November 29, 2017, in this interpleader action,
the Henry parties filed a motion for an interlocutory
judgment of interpleader. Predicated on their belief
that, pursuant to the arbitration award, they were the
rightful owners of the shares, the Henry parties sought,
inter alia, an interlocutory judgment of interpleader
and an order granting a separate motion filed by the
Henry parties for leave to effect a sale of the shares.
The same day, the Henry parties filed a separate motion
requesting that, in the event that the trial court con-
strued the arbitration award to be ambiguous as to the
ownership of the shares, the court remand the matter
to the arbitrator for clarification regarding the owner-
ship of the shares (motion to remand). The Imbruce
parties objected to both motions.

On December 29, 2017, Giddings Investments, LLC,
filed a motion to dismiss this interpleader action® on
the ground that it had become moot because, in its
view, the arbitrator had denied the Henry parties’ claim
to the ownership of the shares and, therefore, no adverse
claim to the shares existed. The Henry parties objected
to the motion.

OnJuly 24, 2018, after having heard argument from the
parties on July 20, 2018, the trial court, Lee, JJ., issued
orders (1) denying Giddings Investments, LLC’s motion

8 Giddings Investments, LLC, is identified in the motion to dismiss as the
sole movant. On appeal, the Imbruce parties, who are all represented by
the same attorney, indicate that they collectively filed the motion to dismiss.
We will refer to the motion to dismiss as having been filed by Giddings
Investments, LLC.
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to dismiss, (2) granting the Henry parties’ motion for an
interlocutory judgment of interpleader, and (3) granting
the Henry parties’ motion to remand. This appeal fol-
lowed.” Additional facts and procedural history will be
set forth as necessary.'

I

We first address the Imbruce parties’ claim that the
trial court lacks subject matter jurisdiction to enter-
tain this interpleader action because the plaintiff lacks
standing. More specifically, the Imbruce parties assert
that the plaintiff’s transfer agent,!! a nonparty, is in pos-
session of the shares, thereby depriving the plaintiff of
standing to maintain this interpleader action. We are
not persuaded.

As a preliminary matter, we note that the Imbruce
parties are raising this standing claim for the first time
on appeal. “If a party is found to lack standing, the
court is without subject matter jurisdiction to determine

®On September 20, 2018, a number of the Henry parties filed a motion
to dismiss this appeal for lack of a final judgment. On October 31, 2018, the
SOSventures parties filed a separate motion to dismiss this appeal for lack
of a final judgment. On December 5, 2018, this court denied both motions
to dismiss.

100n August 24, 2018, the Imbruce parties filed a notice pursuant to
Practice Book § 64-1 (b) asserting that the trial court had not filed a memo-
randum of decision with respect to its decisions denying Giddings Invest-
ments, LLC’s motion to dismiss, granting the Henry parties’ motion for an
interlocutory judgment of interpleader, and granting the Henry parties’
motion to remand. By way of an order dated December 21, 2018, the trial
court, inter alia, determined that its orders adequately set forth the reasons
underlying its rulings; nevertheless, in the December 21, 2018 order, the
court further expounded on its decisions.

U A transfer agent is “[a]n organization (such as a bank or trust company)
that handles transfers of shares for a publicly held corporation by issuing
new certificates and overseeing the cancellation of old ones and that usually
also maintains the record of shareholders for the corporation and mails
dividend checks. Generally, a transfer agent ensures that certificates submit-
ted for transfer are properly indorsed and that the right to transfer is appro-
priately documented.” Black’s Law Dictionary (11th Ed. 2019) p. 81.
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the cause. . . . [A] claim that a court lacks subject mat-
ter jurisdiction may be raised at any time during the
proceedings . . . including on appeal . . . . Because
the . . . claim implicates the trial court’s subject
matter jurisdiction, we conclude that it is reviewable
even though [it has been] raised . . . for the first time
on appeal. . . . The issue of whether a party had stand-
ing raises a question of law over which we exercise ple-
nary review. . . .

“Standing is the legal right to set judicial machinery
in motion. One cannot rightfully invoke the jurisdiction
of the court unless he [or she] has, in an individual or
representative capacity, some real interest in the cause
of action, or a legal or equitable right, title or interest
in the subject matter of the controversy. . . . When
standing is put in issue, the question is whether the per-
son whose standing is challenged is a proper party to
request an adjudication of the issue . . . .” (Citations
omitted; internal quotation marks omitted.) Premier
Capital, LLC v. Shaw, 189 Conn. App. 1, 5-6, 206 A.3d
237 (2019).

The following additional facts and procedural history
are relevant to our resolution of this claim. In its inter-
pleader complaint, the plaintiff alleged in relevant part
that, “[o]n behalf of [the] plaintiff, the plaintiff’s transfer
agent is holding the [shares] in book entry form . . . .
The plaintiff has and claims no beneficial interest in
the [shares], and is willing to disburse the same over to
such person as is lawfully entitled to receive the same,
and [the] plaintiff is ready, willing and able to pay or
instruct its transfer agent to book the [shares] into the
court or to whichever defendant the court may order
or direct.” During the July 20, 2018 hearing, the Imbruce
parties’ attorney represented that “there’s no dispute
that the shares are registered and held in book entry
form at [the plaintiff’s] transfer agent . . . .”

We reject the Imbruce parties’ assertion that the
plaintiff lacks standing on the ground that its transfer
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agent allegedly is holding the shares on the plaintiff’s
behalf. Section 52-484, pursuant to which the plaintiff
commenced this interpleader action, provides in rele-
vant part that “[w]henever any person has, or is alleged
to have, any money or other property in his possession
which is claimed by two or more persons, either he, or
any of the persons claiming the same, may bring a com-
plaint in equity, in the nature of a bill of interpleader
. . . making all persons parties who claim to be entitled
to or interested in such money or other property. . . .”
The plaintiff, as the principal of its transfer agent, main-
tains constructive possession of the shares held by its
transfer agent, and there is no indication in the record
that the plaintiff does not have the authority to direct
its transfer agent to transfer or otherwise to take action
with regard to the shares. See Lee v. Duncan, 88 Conn.
App. 319, 324, 870 A.2d 1 (“[a]n essential factor in an
agency relationship is the right of the principal to direct
and control the performance of the work by the agent”
(internal quotation marks omitted)), cert. denied, 274
Conn. 902, 876 A.2d 12 (2005). The Imbruce parties have
provided no appellate authority, and we are aware of
none, supporting the proposition that an interpleader
action is jurisdictionally defective if the property at
issue is held by a nonparty transfer agent of a named
party. Accordingly, the Imbruce parties’ standing claim
is unavailing.'

II

We next address the Imbruce parties’ intertwined
claims that the trial court improperly (1) denied Gid-
dings Investments, LLC’s motion to dismiss this inter-
pleader action as moot and (2) rendered the interlocu-
tory judgment of interpleader. Specifically, the Imbruce

2 The Imbruce parties also note that the plaintiff claims no interest in
the shares. As a disinterested possessor of the shares, the plaintiff has
standing to maintain this interpleader action. See Millman v. Paige, 55 Conn.
App. 238, 242-43, 738 A.2d 737 (1999) (noting that “[t]he classic interpleader
action existing in equity, prior to the enactment of the statute, was brought
by a disinterested stakeholder to establish the undivided ownership of money
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parties assert that the arbitrator denied a request for
ownership of the shares made by the SOSventures par-
ties and the other Henry parties, and, as a result, the
SOSventures parties do not have a viable adverse claim
to the shares. Without such a viable adverse claim, the
Imbruce parties posit, this interpleader action is moot
and the court erred in rendering the interlocutory judg-
ment of interpleader. We conclude that the court did
not err in denying the motion to dismiss and rendering
the interlocutory judgment of interpleader.

At the outset, we observe that we exercise plenary
review over claims challenging a court’s decision on
a motion to dismiss and an interlocutory judgment of
interpleader. See Gold v. Rowland, 296 Conn. 186, 200,
994 A.2d 106 (2010) (“The standard of review for a
court’s decision on a motion to dismiss is well settled.
A motion to dismiss tests, inter alia, whether, on the
face of the record, the court is without jurisdiction. . . .
[O]ur review of the court’s ultimate legal conclusion
and resulting [determination] of the motion to dismiss
will be de novo.” (Internal quotation marks omitted.));"
Trikona Advisers Ltd. v. Haida Investments Ltd., 318
Conn. 476, 490, 122 A.3d 242 (2015) (“the appropriate
standard of review for an interlocutory judgment of
interpleader is de novo”).

The crux of the Imbruce parties’ claims is that the
SOSventures parties do not have a viable adverse claim
to the shares. It is premature, however, for us to con-
sider the merits of any of the parties’ purportedly
adverse claims to the shares. As our Supreme Court
has explained, “[a]ctions pursuant to § 52-484 involve

or property claimed by two or more entities or individuals” but that “[a]fter
the passage of the forerunner to § 52-484 in 1893, the rule that an interpleader
action be maintained only by a stakeholder with no interest in the disposition
of the fund was relaxed”).

13 Additionally, “[o]ur review of the question of mootness is plenary.”
Wozniak v. Colchester, 193 Conn. App. 842, 852, 220 A.3d 132, cert. denied,
334 Conn. 906, 220 A.3d 37 (2019).
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two distinct parts . . . . In the first part, the court must
determine whether the interpleader plaintiff has alleged
facts sufficient to establish that there are adverse claims
to the fund or property at issue. . . . If the court con-
siders interpleader to be proper under the circum-
stances, then the court may render an interlocutory
judgment of interpleader. . . . Only once an inter-
locutory judgment of interpleader has been rendered
may the court hold a trial on the merits, compelling the
parties to litigate their respective claims to the disputed
property.” (Citations omitted; internal quotation marks
omitted.) Trikona Advisors Ltd. v. Haida Investments
Ltd., supra, 318 Conn. 483-84; see also Practice Book
§ 23-44.1

Here, the Imbruce parties do not claim on appeal
that the plaintiff failed to allege adequate facts in its
interpleader complaint demonstrating that there are
facially competing claims to the shares; rather, they
contend that the SOSventures parties are without a
viable adverse claim to the shares. Therefore, at this
juncture, it is premature to consider the merits of the
parties’ purportedly adverse claims to the shares. “It
[is] not the role of the trial court, nor is it the function
of this court on appeal, to consider the merits of the
purportedly competing claims at this preliminary stage
of the . . . interpleader action.” Trikona Advisors Litd.
v. Haida Investments Lid., supra, 318 Conn. 493.
Accordingly, the Imbruce parties’ claims that the court
erred in denying Giddings Investments, LLC’s motion
to dismiss this interpleader action' and in rendering
the interlocutory judgment of interpleader fail.

" Practice Book § 23-44 provides: “No trial on the merits of an interpleader
action shall be had until (1) an interlocutory judgment of interpleader shall
have been entered; and (2) all defendants shall have filed statements of
claim, been defaulted or filed waivers. Issues shall be closed on the claims
as in other cases.”

5 Following the rendering of an interlocutory judgment of interpleader
in an interpleader action, we perceive no bar to a party moving to dispose
of the action on the ground that no viable adverse claims to the property at
issue exist. It is improper, however, to raise that issue before an interlocutory
judgment of interpleader has been rendered.
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Finally, we turn to the Imbruce parties’ claim that
the trial court erroneously granted the Henry parties’
motion to remand. Specifically, the Imbruce parties
assert that, by remanding the matter to the arbitrator,
the court (1) improperly opened and vacated the arbi-
tration award and (2) violated the doctrine of functus
officio!® because the arbitrator unambiguously had
determined that the Henry parties were not entitled to
ownership of the shares and, therefore, the remand
order, in effect, required the arbitrator to redetermine
an issue that already had been decided. We are not per-
suaded.

We begin by setting forth the applicable standard
of review. The Imbruce parties’ claim requires us to
interpret (1) the trial court’s order granting the motion
to remand and (2) the arbitration award. Therefore, our
review is plenary. See In re Jacklyn H., 162 Conn. App.
811, 830, 131 A.3d 784 (2016) (“[t]he construction of an
order is a question of law for the court, and the court’s
review is plenary”); Windham v. Doctor’s Associates,
Inc., 161 Conn. App. 348, 356, 127 A.3d 1082 (2015)
(“The standard of review applied to the construction
of an arbitration award is the same as that applied to
the construction of a judgment. . . . The construction
of an arbitration award, therefore, is a question of law
subject to plenary review.” (Internal quotation marks
omitted.)).

The following additional facts and procedural his-
tory are relevant to our disposition of this claim. In the

16« ‘Functus officio’ has been defined as ‘having fulfilled the function,
discharged the office, or accomplished the purpose, and therefore of no
further force of authority.” . . . As one court has observed: ‘The policy
which lies behind this [doctrine] is an unwillingness to permit one who is
not a judicial officer and who acts informally and sporadically, to re-examine
a final decision which he [or she] has already rendered, because of the
potential evil of outside communication and unilateral influence which might
affect anew conclusion.’ ” (Citation omitted.) Hartford Steam Boiler Inspec-
tion & Ins. Co. v. Underwriters at Lloyd’s & Cos. Collective, 271 Conn. 474,
484 n.9, 857 A.2d 893 (2004), cert. denied, 544 U.S. 974, 125 S. Ct. 1826, 161
L. Ed. 2d 723 (2005).
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arbitration award, the arbitrator entered an award in
favor of the Henry parties (as the respondents/counter-
claim claimants) and against the Imbruce parties (as
the claimants/counterclaim respondents). The award
included, inter alia, declaratory relief and monetary
damages. The final paragraph of the award provided:
“This award is in full settlement of all claims and coun-
terclaims submitted to this [a]rbitration. All claims not
expressly granted herein are hereby denied.” The award
made no explicit mention of the shares, notwithstand-
ing that, in the damages analysis filed by the Henry
parties in the arbitration setting forth their claimed
damages and set-offs in relation to their counterclaim,
certain Henry parties sought “[100] percent . . . of the
shares . . . .” In its memorandum of decision confirm-
ing the arbitration award, the trial court, Genuario, J.,
made reference to this interpleader action but did not
otherwise discuss the ownership of the shares.

In the motion to remand, the Henry parties reiterated
their position that the arbitrator had determined that
they were the rightful owners of the shares. In the event
that the court concluded that the arbitration award was
ambiguous as to the ownership of the shares, however,
the Henry parties requested that the court remand the
matter to the arbitrator to clarify the arbitration award’s
effect on the ownership of the shares. In the July 24,
2018 order granting the motion to remand, the court,
Lee, J., stated that it was remanding the matter to the
arbitrator “for further proceedings to determine the
ownership of the [shares] . . . .” Subsequently, in the
December 21, 2018 order issued in response to the
Imbruce parties’ Practice Book § 64-1 (b) notice, the
court further stated that its decision granting the motion
to remand “reflected the consensus of the parties and
the court that the [a]rbitrator was in the best position
to clarify her award as to the . . . shares” and that the
order was “simply remanding an issue to the [a]rbitrator
for clarification of her [aJward.”
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In Hartford Steam Boiler Inspection & Ins. Co. v.
Underwriters at Lloyd’s & Cos. Collective, 271 Conn.
474, 484-85, 857 A.2d 893 (2004), cert. denied, 544 U.S.
974, 125 S. Ct. 1826, 161 L. Ed. 2d 723 (2005), our
Supreme Court explained: “[A]s a general rule, once an
arbitration panel renders a decision regarding the issues
submitted, it becomes functus officio and lacks any
power to reexamine that decision. . . . Courts also
have recognized, however, that the doctrine has limita-
tions and contains three exceptions that allow an arbi-
trator’s review of a final award. . . . The three excep-
tions to the rule of functus officio include: (1) [where]
an arbitrator can correct a mistake which is apparent
on the face of his [or her] award . . . such as clerical
mistakes or obvious errors in arithmetic computation;
. . . (2) where the award does not adjudicate an issue
which has been submitted, then as to such issue the
arbitrator has not exhausted his [or her] function and
it remains open to him [or her] for subsequent determi-
nation; and (3) [w]here the award, although seemingly
complete, leaves doubt whether the submission has
been fully executed, an ambiguity arises which the arbi-
trator is entitled to clarify.”!” (Citations omitted; foot-
notes omitted; internal quotation marks omitted.)

"In Hartford Steam Boiler Inspection & Ins. Co. v. Underwriters at
Lloyd’s & Cos. Collective, supra, 271 Conn. 478, 480, our Supreme Court
analyzed a trial court’s order remanding a case to an arbitration panel for
a rehearing to clarify an arbitration award. Our Supreme Court applied the
Federal Arbitration Act (arbitration act), 9 U.S.C. § 1 et seq., and examined
federal case law discussing the functus officio doctrine to conclude that
the trial court had the legal authority to remand, without vacating, the
arbitration award. Id., 482-93. In concluding that the arbitration act applied,
our Supreme Court explained: “The United States Supreme Court expressly
has held that Congress ‘intended [the arbitration act] to apply in state and
federal courts,” pursuant to the exercise of its commerce clause powers.
Southland Corp. v. Keating, 465 U.S. 1, 15, 104 S. Ct. 852, 79 L. Ed. 2d 1
(1984); accord Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 271-72,
277, 1156 S. Ct. 834, 130 L. Ed. 2d 753 (1995); Hottle v. BDO Seidman,
LLP, 268 Conn. 694, 702, 846 A.2d 862 (2004) (discussing applicability of
arbitration act to states as set forth in United States Supreme Court prece-
dent). Thus, where parties have entered into ‘a contract evidencing a transac-
tion involving commerce to settle by arbitration a controversy thereafter
arising out of such contract or transaction’; 9 U.S.C. § 2; the arbitration act
applies.” Hartford Steam Boiler Inspection & Ins. Co. v. Underwriters at
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“In examining arbitration awards, courts have noted
that an award is ambiguous if it is susceptible to more
than one interpretation.” (Internal quotation marks
omitted.) All Seasons Services, Inc. v. Guildner, 94
Conn. App. 1, 10, 891 A.2d 97 (2006). “When faced with
an ambiguous award, a court usually will remand to
the arbitrator for clarification.” Id., 13; see also Marulli
v. Wood Frame Construction Co., LLC, 124 Conn. App.
505, 517, 5 A.3d 957 (2010) (noting that trial court “had
the discretion to remand for clarification to the arbitra-
tor” if court was unclear as to whether arbitrator had
adequately addressed arbitration issue), cert. denied,
300 Conn. 912, 13 A.3d 1102 (2011). “[W]hen a court
remands an arbitration award for clarification, the reso-
lution of such an ambiguity is not within the policy
which forbids an arbitrator to redetermine an issue
which he [or she] has already decided, for there is no
opportunity for redetermination on the merits of what
has already been decided. . . . On remand, the arbi-
trator is limited in his [or her] review to the specific
matter remanded for clarification and may not rehear
and redetermine those matters not in question.” (Cita-
tion omitted; internal quotation marks omitted.) Hart-
Jford Steam Boiler Inspection & Ins. Co. v. Underwrit-
ers at Lloyd’s & Cos. Collective, supra, 271 Conn. 486.

We discern no error in the court’s granting of the
motion to remand. A trial court may “remand without

Lloyd’s & Cos. Collective, supra, 483. Our Supreme Court proceeded to
determine that “the contract between the parties, which authorizes the
parties to institute arbitration proceedings in the event of a dispute, arises
from a transaction involving commerce.” Id.

In the prior appeal involving the Imbruce parties and the SOSventures
parties, this court stated that the trial court had found, and the parties had
agreed, that the arbitration act applied “because the underlying contracts
involve interstate commerce.” Henry v. Imbruce, supra, 178 Conn. App. 826.
More specifically, this court observed that the matter involved “speculators
in California, Connecticut, Illinois and Texas [who had] invested capital in
Delaware companies (headquartered in Connecticut and Texas) that exploit
mineral rights in Texas and Oklahoma.” Id., 826 n.6. In light of the foregoing,
we conclude that the arbitration act applies insofar as the Imbruce parties
claim that the trial court improperly granted the Henry parties’ motion to
remand and, therefore, we rely on the legal principles set forth in Hartford
Steam Boiler Inspection & Ins. Co. in resolving this claim.
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vacating a case to an arbitrator for clarification of a
final award . . . .” Id, 485. Thus, contrary to the
Imbruce parties’ assertion, the court did not open and
vacate the arbitration award; rather, it exercised its
authority to remand the matter to the arbitrator to clar-
ify the arbitration award as to the ownership of the
shares.

Additionally, the court did not violate the doctrine
of functus officio. Ownership of the shares was an issue
raised during the arbitration. The arbitrator did not
discuss the ownership of the shares in the arbitration
award; nevertheless, the Imbruce parties and the SOS-
ventures parties maintain that the arbitrator implicitly
determined the ownership of the shares in their respec-
tive favors. Specifically, the Imbruce parties argue that,
during the arbitration, the Henry parties expressly
requested that the arbitrator award them ownership
of the shares and that the arbitrator, by not explicitly
awarding them the same and by stating that “[a]ll claims
not expressly granted [in the arbitration award] are
hereby denied,” necessarily denied the Henry parties’
request for ownership of the shares. Conversely, the
SOSventures parties argue that the arbitrator ruled
against the Imbruce parties and in favor of the Henry
parties with respect to all of their respective claims
in the arbitration, including the Henry parties’ claim
sounding in civil theft, such that the arbitrator implicitly
awarded the Henry parties ownership of the shares.
We conclude that these positions demonstrate that the
award is susceptible to more than one reasonable inter-
pretation. Accordingly, the court acted properly in
remanding the matter to the arbitrator to clarify her
award with respect to the ownership of the shares.!®

The judgment is affirmed.
In this opinion the other judges concurred.

18 We note that in the July 24, 2018 order granting the motion to remand,
the trial court stated that it was remanding the matter to the arbitrator “to
determine the ownership of the [shares] . . . .” (Emphasis added.) In the
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ANDERS B. JEPSEN ET AL. v. BETH M.
CAMASSAR ET AL.
(AC 42000)

Alvord, Prescott and Beach, Js.
Syllabus

The plaintiffs, who held a warranty deed to real property in a subdivision
and a quitclaim deed to an undivided one-forty-eighth interest in a beach
that was subject to certain restrictive covenants, brought an action
against the defendants, who also owned real property in the subdivision,
seeking a declaration that a 2011 modification to the restrictive cove-
nants of the beach deed was null and void. In 2014, a modification that
contained an extensive revision of the restrictive covenants governing
the use of the beach was filed in the land records, causing the plaintiffs
A and B to amend the complaint to seek a declaratory judgment that
the 2014 modification was null and void. The case was tried to the court,
which rendered judgment in part in favor of the defendants, declaring
that the 2011 modification was null and void but that the 2014 modifica-
tion was valid and in full force and effect. A and B thereafter filed a
motion for attorney’s fees and costs, which the court denied. A and B
appealed to this court, which, inter alia, reversed the trial court’s judg-
ment in favor of the defendants on the declaratory judgment count with
respect to the 2014 modification, concluding that the 2014 modification
was not valid and in full force and effect, and affirmed the court’s
judgment in favor of the defendants on A and B’s claim for attorney’s
fees and costs. The trial court, on remand, rendered judgment declaring
the 2014 modification invalid. Subsequently, A and B filed postjudgment
motions for equitable relief and for fees and costs and a motion to open
the judgment, which the court denied. On A and B’s appeal to this
court, held:

1. The claim of A and B that the trial court improperly denied their postjudg-
ment motion for equitable relief because this court’s order of remand
in the first appeal required the trial court to address their claims for
quiet title and injunctive relief was unavailing, as the relief sought by
A and B was beyond the scope of this court’s remand: the rescript in
the first appeal, as interpreted in conjunction with the entirety of the

subsequent December 21, 2018 order, however, the court stated that the
arbitrator “was in the best position to clarify her award as to the [shares]”
and that the July 24, 2018 order “was simply remanding an issue to the
[a]rbitrator for clarification of her [a]ward.” (Emphasis added.) We construe
these orders to mean that the court remanded the matter to the arbitrator
to clarify the arbitration award with regard to the ownership of the shares,
not to decide an unresolved claim or to reconsider a claim that already had
been adjudicated.
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opinion, conveyed to the trial court that the claims of A and B for
quiet title were beyond the scope of the mandate, as this court, having
identified all of the claims that A and B advanced in the first appeal
and having noted which of those claims would not be addressed in its
opinion, communicated to the parties that each claim was given its due
consideration before this court and ultimately concluded that it was
unnecessary to address the quiet title claims, this court’s favorable
rulings on the declaratory judgment counts of A and B obviated the
need to address their quiet title counts, which sought the same relief
as the declaratory judgment counts, and this court made no mention in
its rescript of the quiet title claims of A and B, despite acknowledging
that they had raised those claims; moreover, A and B could not prevail
on their claim that the trial court improperly declined to provide injunc-
tive relief on remand, as this court, having declared the 2011 and 2014
modifications null and void under the declaratory judgment counts,
invalidated the modifications’ attack on the original beach deed’s restric-
tive covenants by returning title to the beach to what it was prior to
the enactment of those modifications, and, therefore, A and B were not
entitled to any further relief.

2. A and B could not prevail on their claim that the trial court improperly
denied their postjudgment motion for fees and costs as to their success-
ful challenges to the 2011 modification, as that court was correct that
its consideration of the postjudgment motion for fees and costs as to
that modification was beyond the scope of the remand in the first appeal
because this court affirmed the trial court’s denial of attorney’s fees
and costs with respect to the 2011 modification and did not indicate in
its rescript that the issue warranted further consideration; nevertheless,
the trial court improperly denied the postjudgment motion for fees
and costs without reaching the merits of that motion as to the 2014
modification, as it was appropriate for A and B to seek postjudgment
fees and costs with respect to the 2014 modification on remand because
their entitlement under that modification to attorney’s fees and costs
had not been considered before a judgment was rendered in their favor
on the 2014 modification by this court’s reversal of the trial court, and
the postjudgment motion for fees and costs as to that modification was
not barred by the doctrines of res judicata or collateral estoppel because
it had not been considered by either the trial court or this court in the
first appeal.

3. The claim of A and B that, even assuming that this court’s mandate in
the first appeal did not encompass their claims to quiet title, equitable
relief, and fees and costs, the trial court improperly denied their motion
to open to provide them with their requested relief, was unavailing; the
trial court considered the issues raised by A and B by way of their
postjudgment motions to have been litigated and reviewed, and the
claim of A and B that the trial court and this court failed to rule on the
claims raised in their postjudgment motions was incorrect, as those
claims were raised in the first appeal and either rejected or not
addressed.
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4. A and B could not prevail on their claim that the trial court violated
several of their state and federal constitutional rights by failing to hear
or grant their postjudgment motions to correct the record and clear the
cloud on their title caused by both the 2011 and 2014 modifications,
provide them with damages and injunctive relief inherent thereto, and
protect their rights and their title against further violations; that court
interpreted the scope of the remand correctly when it denied the claims
of A and B to quiet title, to injunctive relief, and to attorney’s fees and
costs as to the 2011 modification, and the court’s denial of those claims
did not amount to a violation of the constitutional rights of A and B.
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Opinion

ALVORD, J. The plaintiffs Anders B. Jepsen and
Beth Jepsen' appeal from the denial of their postjudg-
ment motions for equitable relief, for attorney’s fees
and costs, and to open the judgment rendered by the
trial court following a remand by this court. See Jepsen
v. Camassar, 181 Conn. App. 492, 187 A.3d 486 (Jepsen
I), cert. denied, 329 Conn. 909, 186 A.3d 12 (2018). On
appeal, the plaintiffs claim that (1) the trial court failed
to provide them with relief that was encompassed
within the mandate of Jepsen I when it denied their
claims to equitable relief and attorney’s fees and costs,
(2) even assuming that the mandate did not encompass
the relief sought by the plaintiffs, the trial court improp-
erly declined to open the judgment to provide the plain-
tiffs with their desired relief, and (3) the trial court
violated the plaintiffs’ constitutional rights by failing to
provide them with their desired relief on remand. We
agree in part with the plaintiffs’ claim to attorney’s fees
and costs, reverse the judgment of the trial court limited
to that issue and remand the case for further proceed-
ings consistent with this opinion.

The following relevant facts are set forth in this
court’s decision in Jepsen I. The plaintiffs and the defen-
dants,” at all relevant times, owned real property in a

! The original plaintiffs in the present action were Anders B. Jepsen and
Craig L. Barrila. On August 19, 2013, a withdrawal was filed on behalf of
Barrila by his attorney. On March 3, 2014, Beth Jepsen was cited in as an
additional plaintiff. We will refer to Anders B. Jepsen and Barrila as the
original plaintiffs and to Anders B. Jepsen and Beth Jepsen as the plaintiffs.

% See footnote 4 of this opinion for a complete list of the defendants in
the present action.
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subdivision in New London (subdivision). Id., 495. In
addition to residential parcels, the subdivision is com-
prised of a 250 foot strip of beachfront property known
as Billard Beach (beach). Id., 496. “Each owner of real
property in the subdivision is the holder of two deeds
relevant to this dispute: a warranty deed that conveyed
ownership rights in fee simple to his or her individual
parcel of subdivision property (warranty deed) and a
quitclaim deed that conveyed an ‘undivided one-forty-
eighth (1/48th) interest’ in the beach (beach deed).” Id.
The beach deed contains restrictive covenants on the
use of the beach and expressly provides a mechanism
for the modification of the restrictive covenants. Id.,
496-98. The beach deed is subject to an express condi-
tion subsequent that the beach deed would revert back
to the grantor, its successors or assigns “if the same
is aliened separately and apart from the land” in the
warranty deed.

In 2011, a dispute arose among some of the property
owners regarding guest access to the beach. In response
to this dispute, a modification to the restrictive cove-
nants of the beach deed (2011 modification) was filed
on the New London land records. See Jepsen I, supra,
181 Conn. App. 502. The 2011 modification prompted
the original plaintiffs to commence a declaratory judg-
ment action seeking to have the 2011 modification
declared null and void. Id. After the filing of the action,
“the parties engaged in prolonged discussions, includ-
ing mediation, seeking to resolve the issues raised in
the legal action, while still trying to respond to the
concerns of the [Billard Beach] [A]ssociation [associa-
tion] members regarding uncontrolled [guest] use of
the beach. . . . In the course of these negotiations,
the proponents of the modification, working with the
[e]xecutive [c]Jommittee of the [a]ssociation, developed
and proposed the Amended and Restated Covenants
and Restrictions Regarding Billard Beach, New London,
Connecticut (2014 modification). The 2014 modification
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contained an extensive revision of the restrictive cove-
nants governing the use of the beach.” (Footnote omit-
ted; internal quotation marks omitted.) Id., 502-503.
The 2014 modification was filed on the New London land
records, causing the plaintiffs to amend their complaint
to seek a declaratory judgment that the 2014 modifi-
cation is null and void. Id., 509. In their third amended
complaint (complaint), the plaintiffs pleaded six counts
in total: counts of declaratory judgment, quiet title, and
slander of title, as to both the 2011 and 2014 modifi-
cations.

A trial was held in December, 2015. Id. In a memo-
randum of decision dated May 20, 2016, the trial court,
Bates, J., “ruled in favor of the defendants on the slan-
der of title counts of the . . . complaint,” “rendered
judgment in favor of the plaintiffs on the first count of
their complaint [seeking declaratory judgment], declar-
ing that ‘[t]he 2011 modification by agreement of the
parties is deemed null and void,” ” and “rendered judg-
ment in favor of the defendants on the fourth count of
the . . . complaint, stating that ‘[t]he 2014 modifica-
tion is declared valid and in full force and effect.’ ” Id.,
510-12. Judge Bates noted that “ ‘[c]laims for attorney’s
fees and costs, if any, have been reserved by agreement
of the parties for posttrial motions.” The plaintiffs there-
after filed a motion for attorney’s fees and costs pursu-
ant to General Statutes § 52-245 and Practice Book § 13-
25, predicated on the defendants’ special defense that
the plaintiffs possessed knowledge of the modifications
to the beach deed but refused to participate. . . . The
[trial] court declined that request, concluding that such
an award was not warranted.” (Footnotes omitted.) Id.,
534. The plaintiffs appealed to this court, claiming that
“the [trial] court improperly (1) concluded that the
[2014 modification] was properly enacted, (2) con-
cluded that they had not met their burden in establishing
slander of title, and (3) declined to render an award of
attorney’s fees in their favor.” Id., 495.
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In Jepsen I, this court reversed the trial court’s judg-
ment in favor of the defendants on the declaratory judg-
ment count with respect to the 2014 modification, con-
cluding that the 2014 modification was not “approved
by owners of a majority of properties in the subdivision”
and, thus, was not “ ‘valid and in full force and effect.
Id., 529. We affirmed the trial court’s judgment in favor
of the defendants on the plaintiffs’ slander of title counts
and their claim to attorney’s fees and costs. 1d., 533,
535. The following rescript was issued in Jepsen I: “The
judgment is reversed only as to the fourth count of the
plaintiffs’ complaint and the case is remanded with
direction to render judgment declaring the 2014 modifi-
cation invalid. The judgment is affirmed in all other
respects.” 1d., 535.

r”

On remand, on May 7, 2018, the trial court, Calmar,
J., rendered judgment in favor of the plaintiffs on the
fourth count of their complaint, declaring the 2014 mod-
ification invalid. The plaintiffs thereafter filed a petition
for certification to appeal to our Supreme Court, which
was denied. See Jepsen v. Camassar, 329 Conn. 909,
186 A.3d 12 (2018).

On July 9, 2018, the plaintiffs filed two postjudgment
motions: (1) a motion captioned “claim for equitable
relief pursuant to [General Statutes §] 47-31, [Practice
Book §§] 10-27 and 11-21 and for alternative relief pursu-
ant to [Practice Book] § 10-25” (postjudgment motion
for equitable relief); and (2) a motion captioned “motion
for fees and costs pursuant to . . . § 52-245 and [Prac-
tice Book] § 13-25 and for alternative relief pursuant to
. . . [§] 47-31 and [Practice Book] § 10-25” (postjudg-
ment motion for fees and costs).?

On July 20, 2018, the defendants represented by Syn-
odi & Videll, LLC, and the defendants represented by

? We refer in this opinion to the postjudgment motion for equitable relief
and the postjudgment motion for fees and costs, collectively, as the postjudg-
ment motions.
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Waller, Smith & Palmer, P.C.,* separately filed objec-
tions to the plaintiffs’ postjudgment motions. Therein,
those defendants argued that the plaintiffs’ postjudg-
ment motions were improper because a judgment had
been rendered in the case and no motion to open that
judgment had been filed. The defendants further argued
that the plaintiffs’ claims in the postjudgment motions
exceeded the scope of this court’s mandate in Jepsen
1. The Synodi defendants claimed that the plaintiffs
had “filed frivolous motions which [were] an abuse of
process” and sought to have the plaintiffs foreclosed
from filing other similar motions. The WSP defendants
claimed that the plaintiffs’ postjudgment motions had
“no basis in law or fact” and were “blatant and baseless
attempts to relitigate issues already ruled [on],” and
requested an award of costs and attorney’s fees for
defending against the plaintiffs’ “vexatious claims.” On
July 25, 2018, the trial court, S. Murphy, J., summarily
denied the plaintiffs’ postjudgment motions and sum-
marily sustained the defendants’ objections thereto.

* In this appeal, Synodi & Videll, LLC, represented the defendants Christine
Synodi, George Synodi, Savas S. Synodi and Maria S. Synodi (Synodi defen-
dants). Waller, Smith & Palmer, P.C., represented the defendants Mary B.
Roland, Richard L. Thibeault, Beth M. Camassar, Rubin Levin, Lenore Levin,
Theresa Tuthill, David Eder, Ronald J. Wofford, Jeffrey R. Seidel, Bethany R.
F. Seidel, Eunice Greenburg, trustee, Daniel S. Firestone, Hope H. Firestone,
Leonard T. Epstein, Sandra R. Epstein, Eric Parnes, Marilyn Parnes, John
A. Spinnato, Janine Stavri, Sophocles Stavri, Robert McLaughlin, Jr., Roberta
McLaughlin, Stanley Banks, Elaine Banks, Jerry C. Olsen, Vivian C. Stanley,
David M. Goebel, Earline B. Goebel, Ronald E. Beausoleil, Pamela Beausoleil,
Marilyn Simonson, Barry Weiner, Cynthia C. Weiner, Barbara Sinclair, Rich-
ard Sinclair, Michael P. Shapiro, Elaine P. Shapiro, Miriam Levine, John
Oliva, Nancy Krant, Mary Margaret Kral, trustee, Edwin J. Roland, Michael
J. Raimondi, Hugh F. Lusk, Anne Marie Lizarralde, Manuel Lizarralde, Paul
Burgess and Deborah Burgess (WSP defendants).

The defendants Estella C. Kuptzin, Emily S. King, Anthony C. Polcaro,
Joanne L. Polcaro, Shirley Gottesdiener, trustee, Marian E. Dippel, Debra
B. Gruss, Kenneth C. Wimberly, Dawn Hickey Thibeault, James J. Correnti,
Willa M. Correnti, Arnold D. Seifer, Judith A. Pickering, Anne Marie Mitchell
and Frank Pezzello were not represented by either counsel.

Hereinafter in this opinion, the Synodi defendants, the WSP defendants
and the unrepresented defendants will be referred to collectively as the
defendants.
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On July 23, 2018, in response to arguments raised
in the defendants’ objections and while awaiting the
trial court’s ruling on their postjudgment motions, the
plaintiffs filed a motion to open the judgment (motion
to open). The plaintiffs sought to have the court open
Judge Calmar’s May 7, 2018 judgment and award attor-
ney’s fees and costs, and equitable relief. The Synodi
defendants and the WSP defendants objected, and
Judge Murphy summarily denied the plaintiffs’ motion
to open. The plaintiffs thereafter filed this appeal of
the trial court’s denial of their postjudgment motions
and their motion to open.® Additional facts will be set
forth as necessary.

I

The plaintiffs claim that the trial court improperly
denied their (1) postjudgment motion for equitable

5 After filing their appeal, the plaintiffs filed a motion for articulation on
September 11, 2018, directed at Judge Murphy’s summary denial of the
plaintiffs’ postjudgment motions and their motion to open, and her decision
sustaining the defendants’ objections to the plaintiffs’ postjudgment motions.
Judge Murphy issued a “memorandum of decision on the motion for articula-
tion” on October 3, 2018, in which she stated that “the matters raised by
the plaintiffs by way of postjudgment motions to this court are hereby
considered to have been litigated, decided, reviewed, and left undisturbed,
with no direction [on] remand to this court to entertain any such issues by
way of relitigation.”

On October 16, 2018, the plaintiffs moved for review of Judge Murphy’s
articulation to this court. On December 5, 2018, this court granted review
of the plaintiffs’ motion but denied the relief requested therein. We also
ordered, sua sponte, that Judge Murphy articulate “(1) whether in sustaining
the defendants’ objections to the plaintiffs’ [postjudgment] motion for fees
and costs and their claim for equitable relief . . . [she] granted the affirma-
tive requests for relief contained in those objections, wherein the defendants
sought to have the trial court foreclose the plaintiffs from filing other similar
motions . . . and award them costs and attorney’s fees for defending
against the plaintiffs’ ‘vexatious claims’ . . . and (2) the factual and legal
basis for [her] decision.”

On December 13, 2018, in response to this court’s order, Judge Murphy
issued an articulation of her orders sustaining the defendants’ objections
to the plaintiffs’ postjudgment motions. Judge Murphy stated that she had
denied the defendants’ two affirmative requests for relief seeking to have
the court foreclose the plaintiffs from filing other similar motions and award
the defendants costs and attorney’s fees.
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relief and (2) postjudgment motion for fees and costs.
We will consider each claim in turn.

A

The plaintiffs claim that this court’s order of remand
in Jepsen I required the trial court to address their
claims for quiet title and injunctive relief. The defen-
dants argue that the relief sought by the plaintiffs was
beyond the scope of this court’s remand. We agree with
the defendants.

We first set forth the principles of law and the stan-
dard of review by which we evaluate this claim. “In car-
rying out a mandate of this court, the trial court is
limited to the specific direction of the mandate as inter-
preted in light of the opinion. . . . This is the guid-
ing principle that the trial court must observe. . . .
Compliance means that the direction is not deviated
from. The trial court cannot adjudicate rights and duties
not within the scope of the remand. . . . It is the duty
of the trial court on remand to comply strictly with
the mandate of the appellate court according to its
true intent and meaning. No judgment other than that
directed or permitted by the reviewing court may be
rendered, even though it may be one that the appellate
court might have directed. The trial court should exam-
ine the mandate and the opinion of the reviewing court
and proceed in conformity with the views expressed
therein. . . .

“Our remand orders, however, are not to be con-
strued so narrowly as to prohibit a trial court from
considering matters relevant to the issues upon which
further proceedings are ordered that may not have been
envisioned at the time of the remand. . . . So long
as these matters are not extraneous to the issues and
purposes of the remand, they may be brought into the
remand hearing.” (Citation omitted; internal quotation
marks omitted.) TDS Painting & Restoration, Inc. v.
Copper Beech Farm, Inc., 73 Conn. App. 492, 515-16,
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808 A.2d 726 (TDS Painting), cert. denied, 262 Conn.
925, 814 A.2d 379 (2002). “Because a mandate defines
the trial court’s authority to proceed with the case on
remand, determining the scope of a remand is akin to
determining subject matter jurisdiction. . . . We have
long held that because [a] determination regarding a
trial court’s subject matter jurisdiction is a question of
law, our review is plenary.” (Citation omitted; internal
quotation marks omitted.) Gianetti v. Norwalk Hospi-
tal, 304 Conn. 754, 791-92, 43 A.3d 567 (2012).

As previously set forth, this court’s rescript in Jep-
sen I stated that “[t]he judgment is reversed only as to
the fourth count of the plaintiffs’ complaint and the
case is remanded with direction to render judgment
declaring the 2014 modification invalid. The judgment
is affirmed in all other respects.” Jepsen I, supra, 181
Conn. App. 535. In two separate footnotes, this court
stated that, in light of its decisions to affirm the trial
court’s determination that the 2011 modification was
null and void and to reverse the trial court by declaring
the 2014 modification null and void, it was unnecessary
to reach any of the plaintiffs’ other claims for relief,
including their request for quiet title. Id., 495 n.1, 529-30
n.49. This court stated that “[t]he plaintiffs also have
raised claims concerning a reverter clause in the beach
deed, their request to quiet title to the property in ques-
tion, the applicability of the Common Interest Owner-
ship Act, General Statutes § 47-200 et seq., and various
constitutional rights under the state and federal consti-
tutions that allegedly have been violated by the modifi-
cation of the beach deed. In light of our resolution of
the principal issue in this appeal, we do not address
those contentions.” (Emphasis added.) Id., 495 n.l.
Later in the opinion, this court “acknowledge[d] that
the plaintiffs’ complaint also sought to have the court
quiet title to the beach. In its memorandum of decision,
the trial court did not address that request. See NPC
Offices, LLC v. Kowaleski, 320 Conn. 519, 534, 131 A.3d
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1144 (2016). In light of the trial court’s declaration that
the 2011 modification is null and void, and our conclu-
sion that the 2014 modification likewise is invalid, fur-
ther consideration of the plaintiffs’ quiet title request
1s unnecessary. As a result of our decision today, title
to the beach remains as it was prior to the enactment
of the 2011 and 2014 modifications.” (Emphasis added.)
Jepsen I, supra, 529-30 n.49.

We conclude that the rescript in Jepsen I, as inter-
preted in conjunction with the entirety of the opinion,
particularly the two footnotes recited in the preceding
paragraph, conveyed to the trial court that the plaintiffs’
claims for quiet title were beyond the scope of the man-
date.

First, this court identified all of the claims that the
plaintiffs advanced on appeal and noted which of these
claims would not be addressed in its opinion. This
included the plaintiffs’ quiet title claims. See id., 495
n.1, 529-30 n.49. In so doing, this court communicated
to the parties that each claim was given its due consider-
ation before this court and ultimately concluded that,
in light of its determination on other claims presented
in the appeal, it was unnecessary to address the quiet
title claims. In this way, this court’s direction in Jepsen
I is distinguishable from other appellate cases in which
a remand was found not to have proscribed the trial
court from considering certain issues on remand
because those issues had not been raised in the appeal.
See, e.g., State v. Brundage, 320 Conn. 740, 750, 135
A.3d 697 (2016) (“In Brundage . . . the Appellate
Court did not have before it the question of whether
the state could file, subsequent to a reversal of the
defendant’s judgments of conviction, a substitute infor-
mation bringing different charges against the defendant.
That question was completely outside the scope of the
issues presented in the appeal, and to impose a rule
that presumes that a reviewing court would address
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such an issue would require the reviewing court to act
with a degree of prescience that cannot reasonably be
expected, and, therefore, is completely inconsistent
with the role played by a reviewing court.”); Beccia v.
Waterbury, 192 Conn. 127, 131, 133, 470 A.2d 1202
(1984) (concluding that constitutionality defense that
was raised to trial court on remand was not beyond
scope of remand because it was not before our Supreme
Court in first appeal); Behrns v. Behrns, 124 Conn. App.
794, 814-15, 817, 6 A.3d 184 (2010) (concluding that
trial court did not exceed its authority on remand when
it ordered defendant to pay interest on arrearages
because “[a]t the time of our remand . . . neither the
trial court nor this court had addressed the plaintiff’s
entitlement to interest on the money owed by the defen-
dant”); TDS Painting, supra, 73 Conn. App. 514-18
(holding that trial court and attorney trial referee were
not barred on remand from considering issue of post-
judgment attorney’s fees and costs because they were
not part of earlier appeal). This court’s acknowledg-
ment of the plaintiffs’ quiet title claims and its conclu-
sion that it need not address them was interpreted cor-
rectly by the trial court as an indication that no further
consideration was owed to these claims on remand.

Second, as noted in footnotes 1 and 49 of Jepsen I,
see Jepsen I, supra, 181 Conn. App. 495 n.1, 529-30
n.49; this court’s favorable rulings on the plaintiffs’
declaratory judgment counts obviated the need to
address their quiet title counts, as the plaintiffs sought
the same relief under both sets of counts. In the plain-
tiffs’ second and fifth counts of their complaint, in
which they sought to quiet title, the plaintiffs’ claim for
relief was a “[jludgment determining the rights of the
parties in and to the property and settlement [of] the
title thereto by declaring the modification to be null
and void,” and “[s]Juch other relief as in equity may
appertain.” Under the first and fourth counts, seeking
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a declaratory judgment, the plaintiffs likewise sought,
inter alia, that the 2011 and 2014 modifications be
declared null and void. Because this court provided the
plaintiffs with their requested relief under their declara-
tory judgment counts—declaring both modifications
null and void—it would have been superfluous for this
court to address their quiet title counts, which also
sought that the modifications be declared null and void.
It would have been similarly redundant for the trial
court to interpret this court’s mandate as requiring it
to consider the same issue that this court declined to
address. The trial court correctly refrained from doing
So.

In footnote 49 of Jepsen I, this court stated that “the
plaintiffs’ complaint also sought to have the court quiet
title to the beach. In its memorandum of decision, the
trial court did not address that request.” Jepsen I, supra,
181 Conn. App. 529 n.49. Although this factual state-
ment arguably could be seen as an observation by this
court that Judge Bates had failed to rule on the plain-
tiffs’ quiet title counts, we do not share in that interpre-
tation. Rather, we read this statement as a simple recog-
nition that Judge Bates did not separately analyze or
set forth his ruling on the plaintiffs’ quiet title counts.

Instead, Judge Bates implicitly disposed of the plain-
tiffs’ quiet title counts because those counts sought the
same relief that was requested by the plaintiffs under
their declaratory judgment counts and his analysis of
the validity of the 2011 and 2014 modifications corres-
ponded to both sets of those counts. The plaintiffs’
requested relief under both sets of counts—that the
modifications be invalidated—required Judge Bates to
analyze whether the modifications to the beach deed
were created in accordance with the beach deed’s
express mechanism for modifying its restrictive cove-
nants. Judge Bates performed this analysis with respect
to the 2011 modification, as evidenced by his conclu-
sion that “a ‘vote’ requires more formality than just
obtaining signatures” and that “the [2011] modification
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appears to have been a legal nullity.” Judge Bates like-
wise performed this analysis with regard to the 2014
modification, as exhibited by his conclusion that “a
‘vote’ occurred regarding the [2014] modification.” With
respect to the applicability of a quiet title claim to the
2014 modification, Judge Bates found that the wvalid
modification did not create any interest adverse to the
plaintiffs’ interest, which precluded the need “for a full
determination of the rights of the parties in” the beach
deed. Lake Garda Improvement Assn. v. Battistont,
155 Conn. 287, 293, 231 A.2d 276 (1967). Judge Bates’
conclusion is best illustrated by his finding that “[n]one
of [the] changes [provided by the 2014 modification]
affected the ‘ownership’ of beach rights; rather, the
changes more precisely described and to some degree
expanded those rights. Instead of severing the beach
lot from the house lot—as alleged by the plaintiff[s]—
the changes clarified and defined the rights of lot own-
ers and their tenants to use the beach.” Because of
Judge Bates’ rulings on the validity of both modifica-
tions, and in light of his finding that no adverse interests
were created as a result of the 2014 modification, the
quiet title claims effectively were adjudicated.

Third, this court made no mention in its rescript of
the plaintiffs’ quiet title claims, despite acknowledging
that the plaintiffs had raised these claims and, neverthe-
less, declining to address them. If this court wanted the
trial court to address the plaintiffs’ quiet title claims on
remand, it would have said so explicitly. See Barlow
v. Commaissioner of Correction, 328 Conn. 610, 613-14,
182 A.3d 78 (2018) (stressing need for “clarity and con-
sistency between the opinion and the rescript”). This
court did not do so.

NPC Offices, LLCv. Kowaleskt, supra, 320 Conn. 519,
is illustrative of circumstances in which our Supreme
Court provided the trial court with explicit instructions
to address certain claims in a new trial. In that case, a
dispute arose over the legal effectiveness of an express
easement that provided the grantee-plaintiff the right
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to use the driveway of the grantor-defendants to access
a parking area behind the parties’ abutting real proper-
ties. Id., 522-23. The easement was conditioned on
the plaintiff’s property being used for purposes of
residential or professional offices. Id., 522. When the
defendants constructed an iron fence behind the build-
ings along the parties’ common boundary, resulting
in restricted access to and maneuverability in the
parking area behind the plaintiff’s property, the plaintiff
brought an action, claiming fraudulent transfer, entry
and detainer, and the creation of prescriptive and
implied easements, and sought quiet title and an
injunction. Id., 523. The trial court concluded that the
plaintiff’s property was not being used as “ ‘professional
offices,”” as those terms in the easement had been
interpreted by the trial court, and, thus, that the ease-
ment was terminated. Id., 524. Our Supreme Court
reversed. Id., 533. The court recognized that, “[a]s a
result of the trial court’s determination that the ease-
ment had terminated, there [were] several claims that
the trial court did not independently address,” including
quiet title, injunctive relief, and entry and detainer. Id.,
533-34. Our Supreme Court remanded the case to this
court with direction to reverse the trial court’s judgment
and to remand the case to the trial court for a new trial
and provided the trial court with explicit directions to
address those claims in a new trial. Id., 534-35.

The plaintiffs maintain that this court’s citation to
NPC Offices, LLC, in footnote 49 of Jepsen I; see Jepsen
1, supra, 181 Conn. App. 529-30 n.49; is a “clear direc-
tion” by this court that the plaintiffs’ quiet title claims
be considered on remand. We disagree. NPC Offices,
LLC, is distinguishable from the present case and, thus,
cannot be used as the plaintiffs suggest. In NPC Offices,
LLC, the trial court concluded that the easement was
terminated and, for that reason, did not consider the
plaintiff’s claims for quiet title, injunctive relief, and
entry and detainer, all of which related to the defen-
dants’ construction of an iron fence along the parties’
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common boundary. Upon reversal, however, our
Supreme Court noted that, because the easement was
not terminated, meaning that the plaintiff’s right to
access the defendants’ driveway remained effective, the
plaintiff could be entitled to further relief under its
additional claims relating to the defendants’ iron fence.
See NPC Offices, LLC v. Kowalesk?, supra, 320 Conn.
534. Conversely, in the present case, when, in Jepsen
I, we affirmed the trial court’s ruling that the 2011 modi-
fication was null and void and reversed the trial court
as to the 2014 modification, finding it null and void,
there was no need to consider the plaintiffs’ quiet title
claims because the plaintiffs were already given the
relief they sought, namely, a declaration that both modi-
fications are null and void.® Accordingly, unlike NPC
Offices, LLC, in the present case there was no linger-
ing impediment, physical or otherwise, to the plaintiffs’
beach deed after both modifications were declared null
and void. We reiterate that, if this court wanted the
trial court to consider the plaintiffs’ quiet title counts on
remand, it would have done so explicitly in its rescript
rather than by oblique citation to NPC Offices, LLC,
within a footnote.

The plaintiffs also argue that the trial court improp-
erly declined to provide injunctive relief on remand.”

% The plaintiffs argue that their title is clouded, despite the 2011 and 2014
modifications having been determined null and void, which necessitated
consideration of their quiet title claims and an award of injunctive relief on
remand. The plaintiffs had advanced this argument in Jepsen I. This court,
aware of the plaintiffs’ argument that a cloud would remain over their title
even if both modifications were deemed null and void, was not persuaded
to address the plaintiffs’ claims. Jepsen I, supra, 181 Conn. App. 495 n.1,
529-30 n.49. The disinclination in Jepsen I to discuss the plaintiffs’ claims,
and their related argument of clouded title, supports the conclusion in this
appeal that the remand did not envision the trial court’s addressing of those
same claims.

"The plaintiffs requested that “the restrictive covenants (including the
reverter) in the parties’ mutual [beach] deed be enforced.” The reverter
clause is triggered if the beach deed is “aliened separately and apart from
the land” in the warranty deed. In Jepsen I, this court affirmed Judge Bates’
judgment that the 2011 modification was invalid and reversed Judge Bates’
judgment that the 2014 modification was valid. We determined in Jepsen [
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The plaintiffs argue that “injunctive relief is essential
to implementing and protecting [this court’s] decision
[in Jepsen I] to invalidate the modifications’ attack on
the original deed’s restrictive covenants.” This court,
by declaring the 2011 and 2014 modifications null and
void under the plaintiffs’ declaratory judgment counts,
had already “invalidate[d] the modifications’ attack on
the original deed’s restrictive covenants,” by returning
“title to the beach . . . [to what it] was prior to the
enactment of the 2011 and 2014 modifications.” Jepsen
1, supra, 181 Conn. App. 530 n.49. As a result, the plain-
tiffs were not entitled to any further relief.®

The trial court interpreted correctly this court’s man-
date as not requiring that the plaintiffs’ claims for quiet
title and injunctive relief be addressed.’

that the 2014 modification was void, a conclusion that, as a matter of logic,
means that the beach deed has not been separately aliened. Accordingly,
by virtue of our conclusion that the 2014 modification was void, no further
proceedings were required regarding this issue.

8 The plaintiffs cite Grady v. Schmitz, 21 Conn. App. 111, 572 A.2d 71,
cert. denied, 215 Conn. 806, 576 A.2d 537 (1990), for the proposition that
“injunctive relief is within the scope of a remand when restrictive covenants
are violated.” We disagree. In the underlying action, the plaintiffs sought
only an injunction to enforce a restrictive covenant. See Grady v. Schmitz,
16 Conn. App. 292, 294, 547 A.2d 563, cert. denied, 209 Conn. 822, 551 A.2d
755 (1988). The trial court rendered judgment in favor of the defendants; id.,
293; which this court found erroneous on appeal and, accordingly, remanded
“with direction to render judgment for the plaintiffs.” Id., 303. In the second
appeal, the trial court was found to have interpreted correctly the remand
as a directive to render a judgment of injunctive relief in favor of the
plaintiffs, but erred with regard to the “breadth of the injunction . . . .”
Grady v. Schmitz, supra, 21 Conn. App. 114. Those cases are limited to their
facts and do not establish the general principle advanced by the plaintiffs.
See id. (“[t]he trial court should examine the mandate and the opinion of
the reviewing court and proceed in conformity with the views expressed
therein” (emphasis omitted; internal quotation marks omitted)). Injunctive
relief was within the scope of the remand in Grady v. Schmitz, supra, 21
Conn. App. 111, because it was the only relief sought by the plaintiffs. Here,
however, the plaintiffs sought and received a declaratory judgment that
invalidated the 2011 and 2014 modifications and, therefore, were not also
entitled to injunctive relief.

®The defendants argue that the plaintiffs’ claims to quiet title and for
equitable relief are barred by the doctrines of res judicata and collateral
estoppel. Because we conclude that the plaintiffs’ claims are beyond the
scope of this court’s remand in Jepsen I, we do not consider this argument.
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B

The plaintiffs next claim that the trial court improp-
erly denied their postjudgment motion for fees and
costs as to their successful challenges to both the 2011
and 2014 modifications. The defendants respond that
Jepsen I affirmed Judge Bates’ denial of attorney’s fees
and costs, and, thus, the trial court would have gone
beyond the scope of the remand were it to revisit that
issue. The defendants further argue that the plaintiffs’
postjudgment motion for fees and costs is barred by
the principles of res judicata and collateral estoppel. We
agree with the plaintiffs that the trial court improperly
denied their postjudgment motion for fees and costs
without reaching the merits of the motion as to the
2014 modification. We affirm the trial court’s denial of
that motion as to the 2011 modification.

The following additional facts are relevant to our
analysis of this issue. In his May 20, 2016 memorandum
of decision, Judge Bates stated that “[c]laims for attor-
ney’s fees and costs, if any, have been reserved by
agreement of the parties for posttrial motions.” On June
6, 2016, the plaintiffs moved for attorney’s fees and
costs with respect to prevailing on the 2011 modifica-
tion under § 52-245' and Practice Book § 13-25.!! The
plaintiffs argued that certain “defendants have continu-
ously maintained special defenses that the plaintiffs

10 General Statutes § 52-245 provides: “In any case in which an affidavit
has been filed by the defendant, or a statement that he has a bona fide
defense has been made to the court by his attorney, and the plaintiff recovers
judgment, if the court is of the opinion that such affidavit was filed or
statement made without just cause or for the purpose of delay, it may allow
to the plaintiff, at its discretion, double costs, together with a reasonable
counsel fee to be taxed by the court.”

1 Practice Book § 13-25 provides: “If a party fails to admit the genuineness
of any document or the truth of any matter as requested herein, and if the
party requesting the admissions thereafter proves the genuineness of the
document or the truth of the matter, such party may apply to the court for
an order requiring the other party to pay the reasonable expenses incurred
in making that proof, including reasonable attorney’s fees. The judicial
authority shall make the order unless it finds that such failure to admit
was reasonable.”
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had notice of the 2011 modification and refused to
participate in meaningful discussions regarding it,”
but that those defendants lacked just cause to plead
those defenses and refused to respond to the plaintiffs’
requests to admit with regard to them. Because the
plaintiffs did not prevail with respect to the 2014 modifi-
cation, they did not seek attorney’s fees and costs as
to the 2014 modification. On September 7, 2016, Judge
Bates denied the plaintiffs’ motion for fees and costs
relative to the 2011 modification. Judge Bates cited
General Statutes § 52-243"* and held that, “[g]iven [the]
dynamics between the parties and the good faith efforts
of the defendants to work with the plaintiffs, the award-
ing [of] fees for a partial verdict—the invalidation of
the initial bylaw changes—is not appropriate, and the
motion is denied.”

On appeal in Jepsen I, the plaintiffs argued that Judge
Bates “abused [his] discretion in declining to render an
award of attorney’s fees in their favor due to the alleg-
edly frivolous filing of . . . special defense[s] by cer-
tain defendants.” Jepsen I, supra, 181 Conn. App. 533.
This court noted that those defendants raised those
special defenses with respect to the 2011 and 2014 modi-
fications. Id. Ultimately, this court concluded that, “[o]n
our thorough review of the record, we cannot say that
the [trial] court abused its discretion in denying the
plaintiffs’ request for attorney’s fees and costs in the
present case.” Id., 535. The case was remanded, and
Judge Calmar rendered judgment in favor of the plain-
tiffs on the fourth count of their complaint on May 7,
2018. The plaintiffs filed a postjudgment motion for fees
and costs as to both the 2011 and 2014 modifications,
to which the defendants filed objections. Judge Murphy

12 General Statutes § 52-243 provides: “If a verdict is found on any issue
joined in an action in favor of the plaintiff, costs shall be allowed to him,
though on some other issue the defendant should be entitled to judgment,
unless the court which tried the issue is of the opinion that the defendant
had probable cause to plead the matter found against him.”
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summarily denied the plaintiffs’ motion and summarily
sustained the defendants’ objections and, in an articula-
tion, reasoned that in Jepsen I this court “addressed
[Judge Bates’] ruling [on attorney’s fees and costs] and,
after consideration, left it unchanged . . . .”

We begin our analysis by setting forth the standard of
review and the controlling principles of law. “Because
a mandate defines the trial court’s authority to proceed
with the case on remand, determining the scope of a
remand is akin to determining subject matter jurisdic-
tion. . . . We have long held that because [a] deter-
mination regarding a trial court’s subject matter juris-
diction is a question of law, our review is plenary.”
(Citation omitted; internal quotation marks omitted.)
Gianetti v. Norwalk Hospital, supra, 304 Conn. 791-92.
“Connecticut case law follows the general rule, fre-
quently referred to as the American Rule, that attorney’s
fees are not allowed to the prevailing party as an ele-
ment of damages unless such recovery is allowed by
statute or contract.” (Emphasis added; internal quota-
tion marks omitted.) TDS Painting, supra, 73 Conn.
App. 516; see id., 516-17 (holding that plaintiff’s entitle-
ment to attorney’s fees was not available until plaintiff
received favorable judgment, postappeal).

The trial court was correct that its consideration of
the plaintiffs’ postjudgment motion for fees and costs
as to the 2011 modification was beyond the scope of
the remand in Jepsen 1."* When Judge Bates denied the
plaintiffs’ June 6, 2016 motion for attorney’s fees and
costs, he did so with respect to the 2011 modification
because that is the modification that the plaintiffs suc-
cessfully challenged. Thus, in Jepsen I, when this court
affirmed Judge Bates’ denial of attorney’s fees and costs
after concluding that he did not abuse his discretion,

3 In light of our conclusion that the plaintiffs’ postjudgment motion for
fees and costs as to the 2011 modification is beyond the scope of the remand,
we do not consider the defendants’ argument that the plaintiffs’ motion is
barred by the doctrines of res judicata and collateral estoppel.
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it did so only as to the challenge to the 2011 modifica-
tion. This court did not indicate in its rescript that the
issue warranted further consideration. Therefore, the
trial court correctly interpreted this court’s mandate
because the mandate did not direct that any further
action be taken on the plaintiffs’ request for attorney’s
fees and costs as to the 2011 modification.!

The trial court, however, improperly concluded that
it would have exceeded the scope of the remand had
it considered the plaintiffs’ entitlement to attorney’s
fees and costs with respect to the 2014 modification.
In Jepsen I, this court granted the plaintiffs the reversal
they were seeking on the trial court’s determination
that the 2014 modification was “ ‘valid and in full force
and effect’ . . . .” Jepsen I, supra, 181 Conn. App. 529.
Before a judgment was rendered in the plaintiffs’ favor
on the 2014 modification by this court’s reversal of the
trial court, their entitlement under that modification
to attorney’s fees and costs had not been considered.
Therefore, it was appropriate for the plaintiffs to seek
postjudgment fees and costs on remand. See TDS Paint-
ing, supra, 73 Conn. App. 516-17. Moreover, because
the plaintiffs’ postjudgment motion for fees and costs
as to the 2014 modification had not been considered
by either the trial court or this court in Jepsen I, it

" The plaintiffs argue that Judge Murphy “erred in failing to recognize
that the plaintiffs only prevailed on [count one with respect to the 2011
modification] after the Appellate Court so articulated, and erred in failing
to recognize that [Judge Bates’] prior analysis and the Appellate Court’s
affirmance of it was made pursuant to . . . § 52-243.” The plaintiffs are
mistaken. Judge Bates considered the plaintiffs’ motion for attorney’s fees
and costs under § 52-243 because that statute allows a plaintiff to recover
attorney’s fees and costs after securing a partial verdict. Judge Bates did
provide the plaintiffs with a partial verdict when he rendered judgment in
the defendants’ favor on the 2014 modification and on the plaintiffs’ slander
of title counts as to both modifications, and in the plaintiffs’ favor on the
2011 modification. The fact that Judge Bates considered the plaintiffs’ 2016
motion for attorney’s fees and costs prior to the plaintiffs’ appeal in Jepsen
Iis proof that Judge Bates rendered judgment in their favor on the 2011 modi-
fication.
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would not be barred by the doctrines of res judicata
(claim preclusion) or collateral estoppel (issue preclu-
sion). See Rocco v. Garrison, 268 Conn. 541, 554, 848
A.2d 352 (2004) (“[C]laim preclusion prevents a litigant
from reasserting a claim that has already been decided
on the merits. . . . [I]ssue preclusion . . . prevents a
party from relitigating an issue that has been deter-
mined in a prior suit.” (Emphasis added; internal quota-
tion marks omitted.)). The trial court’s denial of the
plaintiffs’ postjudgment motion for fees and costs is
reversed as to the 2014 modification and affirmed as
to the 2011 modification.

II

The plaintiffs next claim that, even assuming that the
mandate in Jepsen I did not encompass their claims to
quiet title, equitable relief, and fees and costs, the trial
court improperly denied their motion to open to provide
them with their requested relief. The plaintiffs argue
that the trial court “used the language of [Jepsen I] as
a shield against exercising its discretion . . . .” The
plaintiffs further argue that a good and compelling rea-
son to open the judgment was “predicated [on] the fact
that both the trial court and [this court] failed to rule
on the quiet title counts of the . . . complaint” and
that the plaintiffs “are entitled to compensation for their
exhaustive efforts to protect the rights of themselves,
their invited family and all owners in the subdivision.”
The defendants argue that the plaintiffs “have not been
able to meet their burden to show an abuse of the trial
court’s discretion” because they “have not cited to any
authority which supports [opening] a judgment for the
sole purpose of relitigating issues previously litigated
and disposed of.” We are not persuaded by the plain-
tiffs’ arguments.

“The principles that govern motions to open or set
aside a civil judgment are well established. Within four
months of the date of the original judgment, Practice
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Book [§ 17-4] vests discretion in the trial court to deter-
mine whether there is a good and compelling reason
for its modification or vacation. . . . The exercise of
equitable authority is vested in the discretion of the
trial court . . . to grant or to deny a motion to open
a judgment. The only issue on appeal is whether the
trial court has acted unreasonably and in clear abuse
of its discretion. . . . In determining whether the trial
court abused its discretion, this court must make every
reasonable presumption in favor of its action.” (Internal
quotation marks omitted.) Newtown v. Ostrosky, 191
Conn. App. 450, 468, 215 A.3d 1212, cert. denied, 333
Conn. 925, 218 A.3d 68 (2019).

With respect to the plaintiffs’ motion to open, the
trial court stated in its October 3, 2018 articulation that,
“in reviewing [this court’s] opinion [in Jepsen I], [it]
considers the issues raised by the plaintiffs by way of
[their] postjudgment motions to have been litigated and
reviewed. There is nothing in [this court’s] opinion,
when read in conjunction with the direction on remand,
that leads [the trial] court to believe [that] there is good
cause or a compelling reason to relitigate any issues
concerning the present case.” The plaintiffs do not offer
any good and compelling reason for opening the judg-
ment other than their position that the trial court and
this court failed to rule on the claims raised in their
postjudgment motions. The plaintiffs’ position is incor-
rect. As discussed in part I of this opinion, the plain-
tiffs’ claims of quiet title, to injunctive relief and to
attorney’s fees and costs as to the 2011 modification
were raised in Jepsen I and either rejected or not
addressed. As such, the trial court did not abuse its
discretion by declining to open the judgment so as to
resurrect these claims.’

1> Because we conclude that consideration of the plaintiffs’ postjudgment
motion for fees and costs as to the 2014 modification is not beyond the
scope of the remand; see part I B of this opinion; it is unnecessary to address
that portion of the plaintiffs’ motion to open that asserts a claim to attorney’s
fees and costs with regard to the 2014 modification.
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I

The plaintiffs argue that by failing to hear or grant
their postjudgment motions to “correct the record and
clear the cloud [on] their title caused by [the 2011 and
2014] modifications, provide them with damages and
injunctive relief inherent thereto, and protect their
rights and their title against further violations,” the trial
court violated several of their state and federal consti-
tutional rights. Specifically, the plaintiffs claim that
the trial court “has involved the state in sanctioning,
allowing and enforcing baseless litigation, enforcing pri-
vate discrimination, invading privacy, taking the [plain-
tiffs’] property . . . [and] in interfering with their right
of association.” We disagree.

Our standard of review when interpreting a mandate
of this court is as set forth in parts I A and B of this
opinion. In part I A of this opinion, we concluded that
the plaintiffs’ claims to quiet title and injunctive relief
were beyond the scope of the remand. In part I B of
this opinion, we concluded that the plaintiffs’ claim to
attorney’s fees and costs as to the 2011 modification
also was beyond the scope of the remand.'° Because the
trial court interpreted the scope of the remand correctly
when it denied the plaintiffs’ aforementioned claims,
we reject the plaintiffs’ assertion that the trial court’s
sound denial amounted to a violation of their state and
federal constitutional rights.

The judgment is reversed only as to the denial of the
plaintiffs’ postjudgment motion for fees and costs as
to the 2014 modification and the case is remanded for
further proceedings limited to that issue; the judgment
is affirmed in all other respects.

In this opinion the other judges concurred.

16 In part I B of this opinion, we concluded that the trial court incorrectly
interpreted the remand as barring consideration of the plaintiffs’ claims to
attorney’s fees and costs as to the 2014 modification. The plaintiffs have
not demonstrated, however, that the trial court’s error rises to the level of
a constitutional violation. Accordingly, we consider these claims meritless,
and they warrant no further discussion.
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JACK E. TUREK ET AL. v. ZONING BOARD
OF APPEALS OF THE CITY OF MILFORD
(AC 41824)

Alvord, Devlin and Pellegrino, Js.
Syllabus

The defendant zoning board of appeals appealed from the judgment of the
trial court sustaining the appeal filed by the plaintiff landowners. After
a hurricane destroyed their home, the plaintiffs sought to construct a
new home on their property. The plaintiffs filed an application for a
variance from the building height requirements of certain zoning regula-
tions. The board denied the application, and the plaintiffs appealed to
the trial court, alleging that the board acted illegally, arbitrarily and in
abuse of its discretion by ignoring certain legal hardships unique to the
property. The trial court sustained the plaintiffs’ appeal, concluding that
the plaintiffs demonstrated an unusual hardship on the basis of the
destruction of their previous home and the need to comply with applica-
ble federal and state flood elevation requirements, and that their pro-
posal qualified under the narrow exception to the hardship requirement
set forth in Adolphson v. Zoning Board of Appeals (205 Conn. 703),
because the proposed house would reduce nonconformities in relation
to the previous house. Thereafter, this court granted the board’s petition
for certification to appeal to this court, and this appeal followed. Held:

1. The trial court incorrectly concluded that the plaintiffs demonstrated a
legally cognizable hardship: an applicant for a variance must show that,
because of some peculiar characteristic of his property, a strict applica-
tion of the zoning regulation would produce an undue hardship, and
the plaintiffs here failed to carry their burden of demonstrating a legally
cognizable harship as the record of the proceedings before the board
contained no evidence of hardship originating in the zoning ordinance
because the evidence merely established that the plaintiffs could not,
in the absence of a variance, build the type of house that they desired
while conforming to flood elevation requirements; although the plain-
tiffs’ proposed home did not increase substantially the square footage
when compared to their prior home, the plaintiffs’ alleged hardship
arose out of their desire to build a certain type of home, which was
appropriately characterized as personal disappointment.

2. The trial court erroneously determined that the plaintiffs’ proposal quali-
fied under the Adolphson exception to the hardship requirement:
although the plaintiffs argued that the board should have granted a
variance because it would reduce other nonconformities, the plaintiffs’
proposed new construction would create a height nonconformity where
none previously existed, and the plaintiffs provided this court with no
authority suggesting that the board was required to grant the requested
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variance from the height limitation, which would create a new noncon-
formity, on the basis of a proposed reduction or elimination of other
nonconformities and compliance with flood regulations.

Argued November 18, 2019—officially released February 25, 2020
Procedural History

Appeal from the decision of the defendant denying
the plaintiffs’ application for a variance from the city
of Milford’s zoning regulations, brought to the Superior
Court in the judicial district of Hartford, Land Use Liti-
gation Docket, and tried to the court, Hon. Marshall
K. Berger, judge trial referee; judgment sustaining the
appeal, from which the defendant, on the granting of
certification, appealed to this court. Reversed; judg-
ment directed.

Kevin J. Curseaden, for the appellees (plaintiffs).
Matthew B. Woods, for the appellant (defendant).
Opinion

ALVORD, J. The defendant, the Zoning Board of
Appeals of the City of Milford (board), appeals from
the judgment of the trial court sustaining the appeal
filed by the plaintiffs, Jack E. Turek and Donna Weaver,
and reversing the decision of the board that the plain-
tiffs were not entitled to a variance. On appeal, the
board claims that the trial court erroneously sustained
the appeal, and causes us to consider (1) whether the
plaintiffs demonstrated a legally cognizable hardship,
and (2) whether the plaintiffs’ proposal qualifies under
the exception to the hardship requirement set forth in
Adolphson v. Zoning Board of Appeals, 205 Conn. 703,
710, 535 A.2d 799 (1988), and its progeny.! We reverse
the judgment of the trial court.

! The board also claims on appeal that the requested variance would affect
substantially the city of Milford’s comprehensive zoning plan. Because we
conclude in part I of this opinion that the plaintiffs failed to establish unusual
hardship and in part II of this opinion that the plaintiffs’ proposal does not
qualify under the Adolphson exception, it is unnecessary to reach the board’s
claim that the plaintiffs’ requested variance would affect substantially the
comprehensive zoning plan. See Rural Water Co. v. Zoning Board of Appeals,
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The relevant facts and regulatory background are as
follows. The plaintiffs own property located at 59 Hill-
side Avenue in Milford (property). The property mea-
sures approximately 4076 square feet and is situated
between Long Island Sound to the east and Hillside
Avenue to the west. The property, which is narrow in
shape,? slopes downward from 13 feet above sea level at
Hillside Avenue to between 8.3 and 8.9 feet above sea
level at the shore. The property was originally created
in 1901. The city of Milford (city) first enacted zoning
regulations (regulations) in 1930. The property is located
within the R-5 residential zone. The regulations require
a minimum of 5000 square feet of land on each building
lot located in an R-5 zone.? See Milford Zoning Regs.,
art. III, § 3.1.4.1. Accordingly, the lot is a legal noncon-
forming lot. See Milford Zoning Regs., art. X1, § 11.2. The
regulations also specify that in an R-5 zone the maximum
building height permitted is thirty-five feet and the maxi-
mum lot coverage permitted is 65 percent. Milford Zon-
ing Regs., art. I, § 3.1.4.1. Building height is defined in
the regulations in part as “[t]he vertical distance mea-
sured in feet from the average existing level of the ground
surrounding the building or addition thereto and within
ten (10) feet thereof up to the midpoint height of a
pitched roof or up to the level of the highest main ridge
or peak of any other type of structure, or the total num-
ber of stories in a building including basements and/
or half-stories.”* Milford Zoning Regs., art. XI, § 11.2.

287 Conn. 282, 296 n.12, 947 A.2d 944 (2008) (declining to address whether
proposed residence would affect substantially comprehensive zoning plan
in light of conclusion that no unusual hardship existed); see also Moon v.
Zoning Board of Appeals, 291 Conn. 16, 18 n.1, 966 A.2d 722 (2009).

2 After noting a slight discrepancy between the plaintiffs’ measurements
and the measurements on the Zoning Location Survey submitted to the
board, the court included in its memorandum of decision the plaintiffs’
measurements of the lot as “approximately 113 feet long [and] 28.2 feet
[wide] along the shore of the Long Island Sound to the east and with 32
feet of frontage on Hillside Avenue to the west.”

3The zoning regulations also require a minimum lot width of fifty feet
and lot depth of seventy feet. Milford Zoning Regs., art. III, § 3.1.4.1.

* Exempted from the height computation are roof parapets and turrets of
less than three feet, cupolas and domes that do not exceed 15 percent of
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“Building Height Within A Flood Hazard Area” is sepa-
rately defined in the regulations as “[t]he building height
as defined above, but including all portions of a build-
ing situated below the regulatory flood protection eleva-
tion and all portions of basements or cellars that extend
above the finished grade adjacent to the building.” Mil-
ford Zoning Regs., art. XI, § 11.2. The average elevation
of the property is 10 feet and 8.4 inches above sea level.

Prior to Hurricane Sandy in late October, 2012, there
existed on the property a single-family residence. The
two-story residence, which was more than 100 years
old, measured 1500 square feet. There were two other
structures, a detached garage and a shed, on the prop-
erty. Hurricane Sandy destroyed the residence, which
was later demolished, and since that time the lot has
remained vacant.

The entire property, which is split between the AE
Flood Zone and the VE Flood Zone, is within a special
flood hazard area. The regulations incorporate by refer-
ence the areas of special flood hazard identified by the
Federal Emergency Management Agency (FEMA) and
the accompanying Flood Insurance Rate Maps (FIRM).?
Milford Zoning Regs., art. V, § 5.8.2.° The Code of Fed-
eral Regulations (code) defines “[a]rea of special flood
hazard” in relevant part as “the land in the flood plain
within a community subject to a 1 percent or greater
chance of flooding in any given year. . . .” 44 C.F.R.

the roof area, among other restrictions, and church spires and chimneys.
Milford Zoning Regs., art. XI, § 11.2.

>The Code of Federal Regulations defines “Flood Insurance Rate Map”
as “an official map of a community, on which the Federal Insurance Adminis-
trator has delineated both the special hazard areas and the risk premium
zones applicable to the community. . . .” 44 C.F.R. § 59.1; see also Milford
Zoning Regs., art. XI, § 11.2 (containing similar definition).

b Section 5.8.2 of the zoning regulations provides, in relevant part: “The
areas of special flood hazard identified by [FEMA] in its Flood Insurance
Study (FIS) for New Haven County, Connecticut, dated December 17, 2010,
and accompanying Flood Insurance Rate maps (FIRM), dated December 17,
2010, and other supporting data applicable to the [city], and any subsequent
revisions thereto, are adopted by reference and declared to be a part of
this regulation.”
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§ 59.1. The regulations also identify the VE Flood Zone
as a coastal high hazard area. Milford Zoning Regs., art.
V, § 5.8.2, and art. XI, § 11.2. The code defines “coastal
high hazard area” as “an area of special flood hazard
extending from offshore to the inland limit of a primary
frontal dune along an open coast and any other area
subject to high velocity wave action from storms or
seismic sources.” 44 C.F.R. § 59.1; see also Milford Zon-
ing Regs., art. XI, § 11.2 (containing similar definition
and stating that “[t]he area is designated on a FIRM as
Zone VE or V).

The regulations provide that “[a]reas of special flood
hazard are determined utilizing the base flood eleva-
tions (BFE) provided on the flood profiles in the Flood
Insurance Study (FIS)" for a community. BFEs provided
on a [FIRM] are only approximate (rounded up or down)
and should be verified with the BFEs published in the
FIS for a specific location.” (Footnote added). Milford
Zoning Regs., art. V, § 5.8.2. “Base flood” is defined in
both the code and the regulations as “the flood having
a one percent chance of being equaled or exceeded in
any given year.” 44 C.F.R. § 59.1; see also Milford Zoning
Regs., art. XI, § 11.2. “Base flood elevation” is defined
in the regulations as “[t]he elevation of the crest of the
base flood or 100-year flood. The height in relation to
mean sea level expected to be reached by the waters
of the base flood at pertinent points in the floodplains
of coastal and riverine areas.”® Milford Zoning Regs.,
art. XI, § 11.2. The base flood elevation for both the AE
Flood Zone and VE Flood Zone where the property is
located is thirteen feet.

"The code’s definition of “Flood Insurance Study” refers to “[f]lood eleva-
tion study,” which is defined as “an examination, evaluation and determina-
tion of flood hazards and, if appropriate, corresponding water surface eleva-
tions, or an examination, evaluation and determination of mudslide (i.e.,
mudflow) and/or flood-related erosion hazards.” 44 C.F.R. § 59.1.

8 The code defines “[f]lood elevation determination” as “a determination
by the Federal Insurance Administrator of the water surface elevations of
the base flood, that is, the flood level that has a one percent or greater
chance of occurrence in any given year.” 44 C.F.R. § 59.1.
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The National Flood Insurance Program, admini-
stered by FEMA, “makes federal flood insurance avail-
able to communities that impose a minimum standard of
floodplain management regulation, generally imposed
through zoning ordinances. Every Connecticut munic-
ipality participates in the [program]. . . . Under the
[program], participating municipalities must create
land use ordinances that require habitable portions
of new or substantially improved residential struc-
tures within the Special Flood Hazard Area to be ele-
vated to or above the Base Flood Elevation . . . shown
on Flood Insurance Rate Maps . . . .” (Emphasis in
original; internal quotation marks omitted.) Mayer-
Wittmann v. Zoning Board of Appeals, 333 Conn.
624, 635, 218 A.3d 37 (2019), quoting W. Rath et al.,
“Height Restrictions on Elevated Residential Build-
ings in Connecticut Coastal Floodplains,” Munici-
pal Resilience Planning Assistance Project: Law &
Policy White Paper Series (2018) p. 2, available at
https://circa.uconn.edu/wp-content/uploads/sites/1618/
2018/03/Height-Restrictions-on-Elevated-Buildings.pdf
(last visited February 18, 2020). Specifically, the code
requires that “all new construction and substantial
improvements of residential structures within Zones
Al1-30, AE and AH zones on the community’s FIRM
have the lowest floor (including basement) elevated to
or above the base flood level . . . .” 44 C.F.R. § 60.3
(¢) (2). Under the regulations, the board may not accept
any application to perform new construction of a resi-
dence “with a lowest floor elevation below the regula-
tory flood protection . . . .” Milford Zoning Regs., art.
IX, §9.2.3 (3). Additionally, § 25-68h-2 of the Regula-
tions of Connecticut State Agencies, addressing flood-
plain management standards, requires an additional one
foot of freeboard,’ specifically mandating that new

 The code defines “[f]reeboard” as “a factor of safety usually expressed
in feet above a flood level for purposes of flood plain management. ‘Free-
board’ tends to compensate for the many unknown factors that could contrib-
ute to flood heights greater than the height calculated for a selected size
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structures designed for human habitation located
within the floodplain be “elevated with the lowest floor
one foot above the level of the base flood.”

With that factual and regulatory background in mind,
we turn to the procedural history of the present case.
After Hurricane Sandy destroyed their home, the plain-
tiffs sought to construct a new home on the vacant
property. On May 26, 2015, the plaintiffs filed an appli-
cation for variances from the building height and set-
back requirements of the regulations!' and submitted
plans for the proposed residence. The proposed 1600
square foot house would be four stories, with a garage
located on the lowest level and storage and utilities
located on the highest level. The proposed house would
be set further back from Long Island Sound than the
previous house and would be entirely removed from
the VE Flood Zone. It also would cover less of the lot
than the previous structures.

Asnoted previously, building height as provided for in
the regulations is measured from “the average existing

flood and floodway conditions, such as wave action, bridge openings, and
the hydrological effect of urbanization of the watershed.” 44 C.F.R. § 59.1.

As the trial court noted in its memorandum of decision, the plaintiffs
originally contended that state regulations required two additional feet of
freeboard. They later argued that only one foot of freeboard was required.
On appeal, the parties agree that only one foot of freeboard is required.

" The plaintiffs filed a previous variance application, which was denied
by the board without prejudice in December, 2014.

1 Specifically, the plaintiffs’ requested variances included a “[r]eduction

in the (south) side yard setback from 10 feet to 8.46 feet . . . [r]eduction
in the (south) deck stairs setback from 8 feet to 4.4 feet . . . [i]ncrease in
number of stories from three to four and . . . [i]ncrease in height from 35
feet to 39.5 feet . . . .” (Internal quotation marks omitted.)

As the trial court noted and as the plaintiffs represent in their brief to
this court, the requested variance of the number of stories became moot
as of a change in the regulations permitting four stories, which became
effective in March, 2016. Additionally, the board’s counsel recognized before
the trial court that the board “had no problem with the first two requested
setback variances.” (Internal quotation marks omitted.) Thus, the only issue
before the trial court and this court is the board’s denial of the requested
variance as to the height of the proposed structure.
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level of the ground surrounding the building,” in this
case, 10 feet and 8.4 inches above sea level, to the
midpoint of the pitched roof. Milford Zoning Regs., art.
XI, § 11.2. As the trial court noted, were the proposed
house not required to be elevated, the proposed build-
ing, when measured from the average elevation to the
midpoint of the pitched roof, would have been 34 feet
and 11.5 inches high. FEMA regulations, however,
require residences in an AE-13 Flood Zone to be ele-
vated to base flood elevation (thirteen feet above mean
sea level), and state regulations require an additional
one foot of freeboard. See footnote 9 of this opinion.
With the base of the proposed building located at four-
teen feet above sea level, the proposed house, when
measured from the average elevation, would be 38 feet
and 3.1 inches high. Thus, the plaintiffs sought a vari-
ance from the thirty-five foot height restriction.

The board held a public hearing on the plaintiffs’
application on June 9, 2015. Counsel for the plaintiffs
summarized the claimed hardship, including the topog-
raphy of the property and applicable federal and state
elevation requirements. He highlighted other commu-
nities’ amendments to zoning regulations to take into
account base flood elevations in determining building
height. He also argued that the proposed house would
reduce nonconformities in relation to the previous
house and submitted photographs of neighboring prop-
erties in support of his argument that the proposed
house would not be out of character. Three neighbor-
ing residents spoke in opposition to the application, and
four written statements of opposition were received.
Following the conclusion of the public hearing, the
board held the following discussion:

“Chairman [Joseph Tuozzola]: Okay, this hearing’s
closed. What are your thoughts, lady and gentlemen?

“IBoard member Sarah] Ferrante: We did hear tonight
that the slope of the land is similar to the others in the
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neighborhood so it’s not really a unique lot in that regard
and what applies here would apply to all is something
to consider.

“[Board member Howard] Haberman: Yeah, I think
what I struggle with is the fact that the property and
the way that the grade, mean grade is measured in our,
by the regs, it doesn't just affect this particular lot, it
affects a lot of lots down there on the shoreline and in
granting this variance for that height we're in essence
amending the regulations and I don’t think that’s the
purpose of this Board. If it were just [this] particular
. . . lot alone, then I get it, there’s a peculiarity, a hard-
ship but I think it extends beyond just this lot and I
think again, by granting that piece of the variance, the
request would be, in essence, amending the regs and I
don’t think, again, I don’t think that’s the purpose of
this board.

“[Tuozzola]: Mr. Soda.

“I[Board member William] Soda: Well, I kind of feel
the same way, it’s not unique to this lot, the contours
on the adjacent lots, and, I mean, as bad as I feel for
these people and would love to see them get their house
going, I mean, you know, I can’t see it.

“[Tuozzola): Yeah, I'm also sorry that this has been
going on so long and, you know, but I do again feel
that because it’s a new house there are ways to adjust
this and we can’t speculate on how the regulations or
variances might change. So, right now we know what’s
in front of us and we can debate what the actual house,
height of the house would be and we're saying the
height might be different because the house is built in
a lower spot so that’s what’s really changing it, but I
think there’s still room for improvement here. Any other
comments? I need [a] motion.

“[Haberman]: I have a question about the motion in
terms of the other part of the application, obviously I
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have no problem with the other variances they have
requested because given the size of the lot it’s okay to
approve, so I'm wondering whether without prejudice
again or do we split the vote, split the—

“[Tuozzola]: All right so what you're saying, do you
want to split some things on here and allow some
variances.”

“[Haberman]: Or deny [without] prejudice to give
them the opportunity.

“ISoda]: Well what if we give them the other vari-
ances, then if they conform to the height they can, is
that possible Stephen.

“[Zoning Enforcement Officer Stephen] Harris: It’s
unusual but possible, you can grant some variances but
not others.

“ITuozzola]: Well the height is really the issue, so I
don’t know how we can do the other things without
addressing that. How are you going to start building a
house with the variances and the height is still not
addressed. It’s still going to be up for debate.

“[Ferrante]: I'm also hesitant to grant some variance
and not to grant some variances without [an] overall
plan, we're allowing something without knowing what
we're getting at that point.

“ISoda]: We would know what we're getting except
for the height.

“[Ferrante]: Right, I mean, but it is a brand new house
and it could be redesigned another way.

“[Haberman]': I guess Mr. Haberman’s questions was
how many times can you deny without prejudice, again,
I would think you could.

12 Although the verbatim meeting minutes attribute this remark to board
member Haberman, it appears that another board member was speaking.
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“[Harris]: That’s up to the board. You can deny with
waivers to reapply as often as you would like.

“[Haberman]: I move to make a motion to deny with-
out prejudice.

“[Soda]: I'll second that.

“[Haberman]: Reason for the motion obviously the
height is an issue for us but other parts of the application
are okay, there’s room to change the application.”
(Footnote added.)

The board then unanimously voted to deny the plain-
tiffs’ requested variances. The plaintiffs filed an appeal
of that decision with the trial court. In their July 2,
2015 complaint, the plaintiffs alleged, inter alia, that
the board, in denying the requested variances, acted
illegally, arbitrarily, and in abuse of its discretion
when it ignored evidence on the record of hardship that
FEMA, state, and local regulations require residences
in an AE-13 Flood Zone to be built at thirteen feet
above mean sea level plus an additional one foot of
freeboard,” and that the FEMA and state regulations
“do not account for how building height is measured
in the regulations.” They further alleged that the board
ignored evidence of the legal hardships unique to the
property, including the elevation of the property, which
situated it across the AE 13 and VE 13 Flood Zones;
the narrow width of the property, having only 35.6 feet
of frontage where fifty feet is required; the location
of the property bordering Long Island Sound; and the
topography of the property, in that it slopes downward
from the street to the shore. The plaintiffs also alleged
that the board failed to consider evidence that “overall
nonconformities on the property would be reduced if
the application were approved . . . .”

After receiving the parties’ written briefs, the court
held a hearing on the matter on August 9 and December

13 See footnote 9 of this opinion.
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5, 2017. In its April 4, 2018 memorandum of decision,
the court found that the requested variance would not
“negatively [impact] the comprehensive plan.” Specifi-
cally, the court concluded that “the board’s denial based
solely upon the aesthetic height requirement—which
the plaintiffs’ proposed structure arguably meets—does
not consider the nuances and immediacy of flood haz-
ard or sea level rise and the elevation requirements in
the plan and is thus contrary to law and logic.” Turning
to the hardship requirement, the court found that the
plaintiffs had established unusual hardship, which was
not self-imposed, on the basis of “the total destruction
of the previous home by Hurricane Sandy and the need
to comply [with] applicable elevation requirements.” It
further concluded that the plaintiffs’ proposal qualified
under the narrow exception to the hardship require-
ment set forth in Adolphson v. Zoning Board of Appeals,
supra, 205 Conn. 710, in that the proposed house would
reduce nonconformities. For those reasons, the court
sustained the plaintiffs’ appeal. The board thereafter
filed a petition for certification to appeal. This court
granted the petition, and this appeal followed.

Before turning to the claims on appeal, we set forth
the applicable law governing variances and our scope
and standard of review. General Statutes § 8-6 autho-
rizes municipal zoning boards of appeals, inter alia, to
“vary the application of the zoning bylaws, ordinances
or regulations in harmony with their general purpose
and intent and with due consideration for conserving
the public health, safety, convenience, welfare and
property values solely with respect to a parcel of land
where, owing to conditions especially affecting such
parcel but not affecting generally the district in which
it is situated, a literal enforcement of such bylaws, ordi-
nances or regulations would result in exceptional diffi-
culty or unusual hardship so that substantial justice
will be done and the public safety and welfare secured,
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provided that the zoning regulations may specify the
extent to which uses shall not be permitted by vari-
ance in districts in which such uses are not otherwise
allowed.”

“[A] variance constitutes authority extended to the
owner to use his property in a manner forbidden by the
zoning enactment. . . . It is well established . . . that
the granting of a variance must be reserved for unusual
or exceptional circumstances. . . . An applicant for a
variance must show that, because of some peculiar
characteristic of his property, the strict application of
the zoning regulation produces an unusual hardship, as
opposed to the general impact which the regulation has
on other properties in the zone. . . . Accordingly, we
have interpreted . . . § 8-6 to authorize a zoning board
of appeals to grant a variance only when two basic
requirements are satisfied: (1) the variance must be
shown not to affect substantially the comprehensive
zoning plan, and (2) adherence to the strict letter of
the zoning ordinance must be shown to cause unusual
hardship unnecessary to the carrying out of the general
purpose of the zoning plan. . . . Proof of exceptional
difficulty or unusual hardship is absolutely necessary
as a condition precedent to the granting of a zoning
variance.” (Citation omitted; internal quotation marks
omitted.) Verrillo v. Zoning Board of Appeals, 155
Conn. App. 657, 678-79, 111 A.3d 473 (2015).

In reviewing a decision of a zoning board of appeals,
“[c]ourts are not to substitute their judgment for that
of the board . . . and decisions of local boards will
not be disturbed so long as honest judgment has been
reasonably and fairly exercised after a full hearing. . . .
Upon appeal, the trial court reviews the record before
the board to determine whether it has acted fairly or
with proper motives or upon valid reasons. . . . We,
in turn, review the action of the trial court. . . . The
burden of proof to demonstrate that the board acted
improperly is upon the [plaintiff].” (Internal quotation
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marks omitted.) Mayer-Wittmann v. Zoning Board of
Appeals, supra, 333 Conn. 639; see also Richardson v.
Zoning Commission, 107 Conn. App. 36, 42, 944 A.2d
360 (2008) (“Trial courts defer to zoning boards and
should not disturb their decisions so long as honest
judgment has been reasonably and fairly exercised after
a full hearing. . . . The trial court should reverse the
zoning board’s actions only if they are unreasonable,
arbitrary or illegal.” (Internal quotation marks omit-
ted.)). “Because the plaintiffs’ appeal to the trial court
is based solely on the record, the scope of the trial
court’s review of the board’s decision and the scope of
our review of that decision are the same.” (Internal
quotation marks omitted.) Mayer-Wittmann v. Zoning
Board of Appeals, supra, 639."

In order to determine whether the board properly
denied the subject variance, we first must consider
whether the board gave reasons for its action. “It is well
settled that [w]hen a zoning board states the reasons
for its action, the question for the court to pass on is
simply whether the reasons assigned are reasonably
supported by the record and whether they are pertinent
to the considerations which the commission is required
to apply under the zoning regulations. . . . The court
should not go behind the official statement of the board.
. . . In the absence of a statement of purpose by the
zoning [agency] for its actions, it [is] the obligation of
the trial court, and of this court upon review of the trial
court’s decision, to search the entire record to find a

4 Our Supreme Court recently issued a decision addressing the unusual
hardship required to be shown by an applicant for a variance. See Mayer-
Wittmann v. Zoning Board of Appeals, supra, 333 Conn. 624. While the
majority opinion stated that “the tests for unusual hardship and inverse
condemnation are one and the same;” id., 642; it did not alter the hardship
analysis as it would be applied to this case. The parties had the opportunity,
during oral argument before this court, to argue the applicability of Mayer-
Wittmann to the present appeal, and neither contended that it was con-
trolling.
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basis for the [agency’s] decision. . . . Our inquiry
begins, therefore, with the question of whether the
board rendered a formal, official, collective statement
of the reasons for its action. . . .

“That analysis is guided by certain established pre-
cepts. First, individual reasons given by certain mem-
bers of the [zoning agency do] not amount to a formal,
collective, official statement of the [agency] . . . and
are not available to show the reason[s] for, or the
ground[s] of, the [zoning agency’s] decision. .
Second, the remarks of a board member in moving to
grant a variance do not constitute a collective statement
of the basis for the board’s action. . . . Third, it is not
appropriate for a reviewing court to attempt to glean
such a formal, collective statement from the minutes
of the discussion by . . . members prior to the [zoning
agency’s] vote. . . .

“Fourth, our Supreme Court has explained that the
cases in which [it] held that the agency rendered a
formal, official, collective statement involve circum-
stances wherein the agency couples its communication
of its ultimate decision with express reasons behind
that decision.” (Citations omitted; emphasis in original,
footnote omitted; internal quotation marks omitted.)
Verrillo v. Zoning Board of Appeals, supra, 155 Conn.
App. 672-74.

In reviewing the meeting minutes, as set forth pre-
viously, we note that, although certain individual board
members offered their thoughts on whether the plain-
tiffs had established a hardship prior to voting on the
application, that discussion does not constitute a for-
mal, official, collective statement of reasons for its
action. See Amendola v. Zoning Board of Appeals, 161
Conn. App. 726, 736, 129 A.3d 743 (2015) (“although
board members discussed the characteristics of the
property and conditions for granting the proposed vari-
ances, the record does not contain a collective state-
ment of the board’s reasons for granting the variances”).
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Board member Haberman’s statement, inmoving to deny
the application, that “obviously the height is an issue for
us,” which the trial court relied on as forming an offi-
cialreason for the decision, islikewise not sufficient. See
Verrillo v. Zoning Board of Appeals, supra, 155 Conn.
App. 674 (“the remarks of a board member in moving to
grant a variance do not constitute a collective statement
of the basis for the board’s action”); see also Bloom v.
Zoning Board of Appeals, 233 Conn. 198, 208-209, 209
n.12; 668 A.2d 559 (1995) (board’s discussion of rea-
sons supporting variance before vote and chairman’s
remarks in moving to grant variance did not constitute
collective statement of basis for board’s decision grant-
ing variance). Accordingly, we must search the record
as a whole to determine whether the evidence supports
the board’s decision to deny the subject variance.

I

The board’s first claim on appeal is that the court
erroneously concluded that the plaintiffs had estab-
lished a hardship. The board maintains that the hardship
claimed by the plaintiffs was self-created because “if
the plaintiffs eliminated one story in the new structure,
or otherwise reduced the structure’s height by 4.5 feet,
they would not need a height variance.” We agree with
the board that the plaintiffs failed to establish the exis-
tence of alegally cognizable hardship and the trial court
erred in concluding to the contrary.

As noted previously, “[a] variance constitutes permis-
sion to act in a manner that is otherwise prohibited
under the zoning law of the town. . . . It is well estab-
lished, however, that the granting of a variance must
be reserved for unusual or exceptional circumstances.

. An applicant for a variance must show that,
because of some peculiar characteristic of his property,
the strict application of the zoning regulation produces
an unusual hardship, as opposed to the general impact
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which the regulation has on other properties in the
zone. . . . Accordingly, we have [concluded that a zon-
ing board of appeals may] grant a variance only when
two basic requirements are satisfied: (1) the variance
must be shown not to affect substantially the compre-
hensive zoning plan, and (2) adherence to the strict
letter of the zoning ordinance must be shown to cause
unusual hardship unnecessary to the carrying out of
the general purpose of the zoning plan. . . . Proof of
exceptional difficulty or unusual hardship is absolutely
necessary as a condition precedent to the granting of
a zoning variance. . . . Zoning boards of appeals are
authorized to grant variances in cases in which enforce-
ment of a regulation would cause unusual hardship in
order to [furnish] elasticity in the application of reg-
ulatory measures so that they do not operate in an arbi-
trary or confiscatory and, consequently, unconstitu-
tional . . . manner.” (Citation omitted; internal quota-
tion marks omitted.) Mayer-Wittmann v. Zoning Board
of Appeals, supra, 333 Conn. 640.

The board argues that this court’s decision in Jaser
v. Zoning Board of Appeals, 43 Conn. App. 545, 54546,
684 A.2d 735 (1996), controls. In Jaser, after a house
was destroyed by a fire, the owner sought a variance
of the setback requirement in order to build a new
house on the property. Id., 546. Prior to submitting their
variance application, however, the plaintiffs submitted
an application to the zoning board of appeals to have
the lot declared a nonconforming building lot, and they
submitted a survey that showed that a house could
be built on the property within the applicable setback
requirements. Id. The board denied the variance appli-
cation, stating the following as its reason: “It was felt
by those in opposition that there was no evidence pre-
sented to establish a hardship and noted that approval
was granted for the nonconforming lot on the basis
that a structure to be built would comply with setback
requirements.” (Internal quotation marks omitted.) Id.,
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547. After the trial court sustained the plaintiffs’ appeal,
this court reversed the judgment of the trial court, con-
cluding that “a hardship was not shown because the
plaintiffs admitted that a house, even though not the
type that they desired, could have been built on the lot
while conforming to the setback requirements.” Id.,
547-48.

In the present case, the federal and state mandated
minimum flood elevation requirements combined with
the local height limitation have the effect of limiting
the height of the home that the plaintiffs seek to build on
their property. The plaintiffs maintain that the multiple
requirements “severely [restrict] what can be built.”
They do not argue that they cannot build a single-family
residence on their property in the absence of a variance
from the building height regulation. Cf. Mayer-Witt-
mann v. Zoning Board of Appeals, supra, 333 Conn.
648-49 (applicant established that unusual hardship
would result from strict enforcement of height limita-
tion, which would deprive applicant of right to continue
using existing, legally nonconforming accessory struc-
ture, where such structure could not be rebuilt in
absence of either variance from building height regula-
tions or minimum flood elevation requirement). Instead,
as the board emphasizes, “the need [for a variance]
arises from the plaintiffs’ desire to construct a new
three-story, 1600 square foot house to replace a two-
story, 1500 square foot house.”

“A variance is not a tool of convenience, but one of
necessity. . . . They are not to be granted when a rea-
sonable use already is present, or plainly is possible
under the regulations, but an owner prefers otherwise.”
Vervillo v. Zoning Board of Appeals, supra, 155 Conn.
App. 716. Moreover, a property owner’s personal dis-
appointment in the use of his property does not con-
stitute the legal hardship necessary for the granting of
a variance. See Amendola v. Zoning Board of Appeals,
supra, 161 Conn. App. 746 (“[The applicant’s] proposed
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additions reflect personal preference, not hardship,
and could be achieved through alternative construction
plans that comply with the regulations. Indeed, the mere
fact that a conforming structure could be built without
the need for a setback variance transforms an alleged
hardship into personal disappointment.”); Green Falls
Associates, LLC v. Zoning Board of Appeals, 138 Conn.
App. 481, 494, 53 A.3d 273 (2012) (plaintiff “failed to
show that the inability to build its desired house as a
result of the denial of the variance application is any-
thing beyond a disappointment”); Michler v. Plan-
ning & Zoning Board of Appeals, 123 Conn. App. 182,
187, 1 A.3d 1116 (2010) (applicant’s “disappointment in
the use of the subject property, namely, the inability to
build a larger structure,” constituted personal hardship
and did not form proper basis for board’s finding of
hardship (emphasis omitted)).

We agree with the board that the record contains no
evidence demonstrating that, in the absence of a var-
iance from the height limitation, the plaintiffs cannot
build a home on their property that conforms with the
federal and state mandated minimum flood elevation
requirements.® See Verrillo v. Zoning Board of Appeals,

1 During the public hearing, board member Soda repeated a suggestion
that he had made with respect to the plaintiffs’ prior application; see footnote
10 of this opinion; that a change in the type of roof could bring the proposed
house within the height limitation. Specifically, he suggested that the pro-
posed shed roof could be changed to a gable roof. Counsel for the plaintiffs
represented that he had explored this possibility with Joe Griffith, the chief
building inspector for the city, but that it was not permitted under the state
building code because of wind concerns.

Aside from the preceding discussion regarding the roof, the only evidence
in the record of the effect of the denial of the requested variance is a
statement in a document titled “59 Hillside Ave Height [Flacts,” in which
the plaintiffs represented: “Unless zoning approves a hardship due to the
lot size, slope and location in a flood zone they will require us to remove
[five feet] from the structure. This will remove one floor from the design
which is not forced on any other Milford resident that is not in a flood
zone.” This representation alone is not sufficient evidence of hardship.
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supra, 155 Conn. App. 696-97 (record did not substanti-
ate finding that hardship arose from inability to comply
with fire or building codes where applicant submitted
no evidence showing that proposed expansion of
existing structure was necessary, rather than prefera-
ble, course to achieve compliance with code require-
ments). In sum, the record lacked evidence of hardship
originating in the zoning ordinance because the plain-
tiffs’ evidence submitted to the board merely estab-
lished that they could not build the type of house that
they desired while conforming to the height limitation.
Thus, although the plaintiffs’ proposed home did not
increase substantially the square footage when com-
pared to their prior home, the plaintiffs’ alleged hard-
ship arises out of their desire to build a certain type of
home; see Jaser v. Zoning Board of Appeals, supra, 43
Conn. App. 548; which is appropriately characterized
as personal disappointment.

To obtain the requested variance, the plaintiffs bore
the burden of demonstrating, on the record of the pro-
ceeding before the board, a legally cognizable hardship.
See Verrillo v. Zoning Board of Appeals, supra, 155
Conn. App. 719-20; see also Amendola v. Zoning Board
of Appeals, supra, 161 Conn. App. 738-39 (applicant
has burden of proving existence of sufficient hard-
ship).!® We conclude that the plaintiffs failed to carry
their burden of demonstrating a legally cognizable hard-
ship and, therefore, the board acted properly in denying
the variance.

IT

The board’s second claim on appeal is that the trial
court erroneously concluded that the plaintiffs’ pro-
posal qualifies under the exception to the hardship

1% In its principal appellate brief, the board argues that the plaintiffs failed
to prove that their hardship was unique because “virtually every lot on
Hillside Avenue shares the same characteristics . . . .” The plaintiffs chal-
lenge that position by arguing that “[t]he correct standard is whether other
properties in the same zone are similar, not other properties in the same
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requirement set forth in Adolphson v. Zoning Board of
Appeals, supra, 205 Conn. 710. Specifically, it argues
that “[t]he Adolphson exception does not apply to the
height variance request, because the proposed new
structure does not propose to lessen the structure’s
nonconformity as to height. . . . Adolphson does not
stand for the proposition that the reduction in one non-
conformity allows as a tradeoff the increase in, or cre-
ation of, another nonconformity.” (Internal quotation
marks omitted.) We agree with the board that the pres-
ent case does not qualify under the Adolphson excep-
tion to the hardship requirement.'’

“In cases in which an extreme hardship has not been
established, the reduction of a nonconforming use to
a less offensive prohibited use may constitute an inde-
pendent ground for granting a variance.” Vine v. Zoning

neighborhood.” (Emphasis omitted.) Because we conclude that the plaintiffs
failed to demonstrate the existence of a sufficient hardship, we need not
address whether any claimed hardship is unique.

7 Before the board, the plaintiffs’ counsel argued as follows: “[T]he first
sheet of the plans we have submitted shows the proposed dwelling. When
you compare that to sheet 2 which showed the prior development on the
property you can see glaringly that the building area and the lot coverage
especially is going to be reduced. The prior development with the shed, the
garage and the residence on the property showed the lot coverage being
over 70 percent of the property. Our regulations in the R-5 zone permit no
more than 65 percent lot coverage and that is going to be what the proposed
dwelling will be. So actually right [from] the outset we're reducing or elimi-
nating a nonconformity on the structure, I mean a nonconformity on the
property with the proposed structure. Secondly, the other point I wanted
to make is that by centering the lot we are requesting side yard variances.
I noticed fro[m] the record and the minutes of the prior meeting that didn’t
pose a great problem to the board when you were considering the applica-
tion, but I did want to note and make it part of the record that the proposed
residence is now going to be centered basically in the middle of the property.
It removes a residence that is closer some side yard setback before was
3.6 feet. It had a shed, it was basically right on the property line. It had a
garage which encroached upon the twenty foot front yard setback that’s
required in the zone. So, I think that the overall plan of development for
this new residence really cleans the property up and quite honestly reduces
and eliminates some prior nonconformities with the plan. So really it all
comes down to the height of the building . . . .”

The board implicitly rejected this argument in denying the variance.
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Board of Appeals, 281 Conn. 553, 562, 916 A.2d 5 (2007).
In Adolphson v. Zoning Board of Appeals, supra, 205
Conn. 705, the applicants had purchased property
located in an industrial district 1 zone, on which prop-
erty the prior owners had operated an aluminum casting
foundry, which was a nonconforming use. The appli-
cants purchased the property with the intention of using
it as an automobile repair shop, and sought variances
in order to do so, despite the fact that such use was pro-
hibited by the town’s zoning regulations in that indus-
trial zone. Id., 705-706. The zoning board of appeals
granted the requested variances, and neighboring prop-
erty owners appealed to the Superior Court, which dis-
missed the appeal on the ground that “the proposed use
for the subject property operating under current reg-
ulations as to air pollution and the like would be far
less offensive to the surrounding residents than a
foundry.” (Internal quotation marks omitted.) Id., 706.
Our Supreme Court affirmed the judgment of the trial
court on the ground that “nonconforming uses should
be abolished or reduced to conformity as quickly as
the fair interest of the parties will permit—[i]n no case
should they be allowed to increase. . . . The accepted
method of accomplishing the ultimate object is that,
while the alien use is permitted to continue until some
change is made or contemplated, thereupon, so far as
is expedient, advantage is taken of this fact to compel
alessening or suppression of the nonconformity.” (Cita-
tions omitted; internal quotation marks omitted.) Id.,
710.

In Stancuna v. Zoning Board of Appeals, 66 Conn.
App. 565, 567, 569-71, 785 A.2d 601 (2001), the lot at
issue, which predated town zoning regulations, con-
tained a single-family residence in a commercial zone.
The applicant intended to construct a new commercial
building on the property and sought a variance of the
zoning regulation requiring a twenty foot side yard set-
back, which the zoning board of appeals granted. Id.,
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566-67. On appeal to this court following the trial
court’s dismissal of the appeal, this court recognized
the following, citing Adolphson: “That a variance will
eliminate a nonconforming use constitutes indepen-
dent grounds for sustaining the granting of a variance.”
Id., 572. Noting that the variance would eliminate the
nonconforming residential use of the property and
would permit construction of a building for commercial
use in a commercial zone, this court affirmed the judg-
ment of the trial court. Id. In Vine v. Zoning Board of
Appeals, supra, 281 Conn. 559, our Supreme Court
applied Adolphson and Stancuna, in concluding that a
zoning board’s decision to grant a variance was proper
because it reduced a preexisting nonconforming use of
the property to a less offensive use.

The plaintiffs argue that the facts presented in
Hescock v. Zoning Board of Appeals, 112 Conn. App.
239, 962 A.2d 177 (2009), are most similar to those in
the present appeal. In Hescock, the applicants sought
to raze the house located on their property and to con-
struct a new house. Id., 242. They sought a variance
of the regulation requiring that new construction “be
located 100 feet landward of the reach of the mean
high tide.” (Internal quotation marks omitted.) Id. The
existing house was located forty-four feet from the
mean high tide, and the proposed new house would be
located forty-seven feet from the mean high tide. Id.
The new house would be compliant with all other flood
regulations, including the standards concerning base
flood elevation levels, and would replace the existing
home below the base flood elevation. Id., 242-43, 260.
The board approved the variance, stating that the appli-
cation “as presented—will diminish existing non-con-
formity and will address and improve flood zone
issues.” (Internal quotation marks omitted.) Id., 251. On
appeal, this court concluded that the board’s determi-
nation that the new construction would lessen noncon-
formities was substantially supported by the evidence
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presented at the hearing, including that the new house
would be set farther from the mean high tide than the
existing one. 1d., 260. It further concluded that the law
as set forth in Vine, Adolphson, and Stancuna was
applicable to the circumstances, in that there was “sub-
stantial evidence that the new construction would
reduce and eliminate existing nonconformities and
present less of a hazard in case of a flood . . . .” Id.,
260-61. Accordingly, the elimination and reduction of
nonconformities presented an independent basis for
granting a variance.” 1d., 261.

The plaintiffs argue that they are entitled to the
requested height variance under Adolphson, Stancuna,
Vine, and Hescock, on the basis that their proposed
residence would reduce “nonconformities from the pre-
vious structure.” Specifically, they maintain that the
previous nonconformities included the detached garage
in the front yard setback," the shed structure on the
property line in violation of the side yard setback, the
residence in violation in the side yard setback, portions
of the residence in the VE 13 Flood Zone which made
it more susceptible to serious flooding, and a finished
floor elevation below the flood line. They argue that
“[t]he proposed plan consolidated all of the noncon-
forming structures on the property into one structure,
which is to be built flood compliant with federal, state,
and Milford regulations.” We disagree.

8 We note that Vine v. Zoning Board of Appeals, supra, 281 Conn. 555,
Adolphson v. Zoning Board of Appeals, supra, 205 Conn. 710, Hescock v.
Zoning Board of Appeals, supra, 112 Conn. App. 261, and Stancuna v.
Zoning Board of Appeals, supra, 66 Conn. App. 572, in contrast with the
present case, all involved a reviewing court’s decision to sustain a board’s
granting of a variance.

Y The board correctly maintains that “the proposed elimination of the
detached garage cannot be considered a reduction of a nonconformity
because there is no minimum front yard setback for accessory structures,
and therefore no violation.” See Milford Zoning Regs., art. XI, § 11.2 (defining
accessory building in relevant part as “[a] building which is clearly incidental
or subordinate customarily in connection and located on the same lot with
the principal building or use”); see Milford Zoning Regs., art. III, § 3.1.4
(containing only side and rear setback requirements for accessory
structures).
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In each of the cases cited by the plaintiff, the appli-
cants sought a variance and their proposal included the
elimination of a nonconforming use or conversion to a
less offensive nonconforming use; see Adolphson v.
Zoning Board of Appeals, supra, 205 Conn. 710 (vari-
ance from regulation prohibiting operation of automo-
bile repair shop justified because such use was less
offensive than prior nonconforming use of foundry);
Stancuna v. Zoning Board of Appeals, supra, 66 Conn.
App. 569-71 (variance from setback requirement was
proper because variance eliminated nonconforming
residential use and allowed for conforming commercial
use); or the variance the applicant sought itself consti-
tuted a reduction or elimination of a presently existing
nonconformity. See Vine v. Zoning Board of Appeals,
supra, 281 Conn. 571-72 (variance from minimum
square footage requirement justified because building
two houses on two lots constituted reduction in noncon-
formity of three houses on three lots); Hescock v. Zon-
ing Board of Appeals, supra, 112 Conn. App. 260-61
(variance from setback requirement for proposed new
construction justified by reduction in existing noncom-
pliance with setback requirement and elimination of
noncompliance with all remaining flood regulations).

In the present case, however, the plaintiffs’ proposed
new construction would create a height nonconformity
where none previously existed. These circumstances
distinguish the present case from Adolphson, Stancuna,
Vine, and Hescock. Cf. Verrillo v. Zoning Board of
Appeals, supra, 155 Conn. App. 728 (applicants’ pro-
posed expansion would not result in lesser nonconfor-
mity on applicants’ property and, therefore, Adolphson
exception was not applicable). The plaintiffs have pro-
vided this court with no authority suggesting that the
board was required to grant the requested variance
from the height limitation, which would create a new
nonconformity, on the basis of a proposed reduction
or elimination of other nonconformities and compliance
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with flood regulations. Thus, we conclude that the pres-
ent case does not qualify under the Adolphson excep-
tion to the hardship requirement. Accordingly, the trial
court improperly sustained the plaintiffs’ appeal.

The judgment is reversed and the case is remanded
with direction to render judgment dismissing the plain-
tiffs’ appeal.

In this opinion the other judges concurred.

THE CARABETTA ORGANIZATION, LTD., ET AL.
». CITY OF MERIDEN ET AL.
(AC 41688)

Alvord, Devlin and Pellegrino, Js.
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The plaintiffs brought this action claiming that the defendant city of Meriden
and the defendant T Co. conspired to secure the defeat of the plaintiffs’
effort to obtain approval of a certain leaseback agreement for a fifty-
two acre portion of certain real property that the plaintiffs had sold to
P Co., which sought to build a power plant on the property. The lease
agreement was to be granted subject to its being approved by the Con-
necticut Siting Council as part of the power plant project. After P Co.
sold the property to another entity, the Connecticut Siting Council
approved the power plant project but rejected the leaseback agreement
and conditioned approval of the project on the transfer of the fifty-two
acres to the city, which thereafter redesignated the fifty-two acres as
open space. The plaintiffs previously had brought four unsuccessful
actions against, inter alia, T Co. and the city in federal and state court
seeking to effectuate the lease. The trial court granted the defendants’
motion for summary judgment, concluding that the plaintiffs’ claims
were barred by the doctrine of res judicata. The court determined that
the lease was the same one involved in the plaintiffs’ prior lawsuits
against the city, in which the plaintiffs tried to force the city to recognize
the lease, and that the only new claim against T Co. was that it orches-
trated the defeat of the plaintiffs’ effort to obtain approval from the
Connecticut Siting Council. The court rendered judgment for the defen-
dants, and the plaintiffs appealed to this court, claiming that the trial
court improperly concluded that res judicata barred their claims. Held
that the trial court properly rendered summary judgment for the defen-
dants, as the plaintiffs’ claims stemmed from the same agreement per-
taining to the lease and sought redress on the basis of the same underly-
ing factual predicate, which was the Connecticut Siting Council’'s
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rejection of their efforts to effectuate the lease, and, despite the plaintiffs’
assertion that their claims were founded on different types of conduct
by different defendants and the different effects of that conduct, they
had ample opportunity to bring their claims in any or all of the four prior
actions they brought against multiple entities under multiple theories
of liability that allegedly resulted in or stemmed from the plaintiffs’
failure to acquire the lease of the fifty-two acres.

Argued November 18, 2019—officially released February 25, 2020
Procedural History

Action to recover damages for, inter alia, the defen-
dants’ alleged violation of state antitrust law, and for
other relief, brought to the Superior Court in the judicial
district of New Haven at Meriden and transferred to the
judicial district of Hartford, Complex Litigation Docket,
where the court, Moukawsher, J., granted the defen-
dants’ motion for summary judgment and rendered
judgment thereon, from which the plaintiffs appealed
to this court. Affirmed.

Dominic J. Aprile, for the appellants (plaintiffs).

Katherine E. Rule, with whom, on the brief, were
Thomas R. Gerarde and Dominick Caruso, for the
appellees (named defendant et al.).

John R. Fornaciari, pro hac vice, with whom, on the
brief, were Daniel J. Krisch and Carl R. Ficks, Jr., for
the appellees (defendant Tilcon, Inc., et al.).

Opinion

DEVLIN, J. In this case arising from a dispute that
originated more than twenty years ago, the plaintiffs,
The Carabetta Organization, Ltd., Summitwood Devel-
opment, LLC (Summitwood), and Nipmuc Properties,
LLC (Nipmuc), appeal from the summary judgment ren-
dered by the trial court in favor of the defendants, the
city of Meriden, Dominick Caruso, Tilcon, Inc., and
Tilcon Connecticut, Inc. (Tilcon). The plaintiffs claim
that the court erred in concluding that their claims were
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barred by the doctrine of res judicata. We affirm the
judgment of the trial court.!

The trial court set forth the following relevant fact-
ual and procedural history: “Twenty-five years ago,
[the plaintiffs]* owned a large piece of land in Meriden.
[They] wanted to dig gravel out of it prior to developing
the land. [They were] allowed to begin but then excava-
tion was blocked when a series of private lawsuits over-
turned local zoning decisions. [The plaintiffs] believed
[that] the lawsuits were the handiwork of [their] gravel
competitor and one of the defendants in this case, Til-
con. In the name of a company called Meadow Haven,
[the plaintiffs] sued Tilcon in a federal [Racketeer Influ-
enced and Corrupt Organizations Act, 18 U.S.C. § 1961
et seq.] and antitrust lawsuit, claiming there, as [they
do] here, that Tilcon orchestrated a conspiracy to keep
[the plaintiffs] out of the gravel business. [The plaintiffs]
lost. [See A. Aitudi & Sons v. Tilcon Connecticut, Inc.,
Docket No. 3:94 Civ. 1895 (AVC), slip op. 1 (D. Conn.
March 21, 1996) (adopting recommended ruling, slip
op. 21-24 (D. Conn. September 22, 1995)), aff’d, Docket
No. 96-7460, 1997 WL 50010 (2d Cir. January 17, 1997)].

“[The plaintiffs] then sold the 845 acre property to a
company called PDC-El Paso Meriden [El Paso] under

! Because we agree with the trial court that the plaintiffs’ claims were
barred by res judicata, we need not reach their additional claim that the
court erred in concluding that the defendants were entitled to judgment as
a matter of law because the plaintiffs failed to present sufficient evidence
to establish a prima facie case. For that same reason, we do not reach the
defendants’ claimed alternative grounds for affirmance, namely, that the
plaintiffs’ claims were barred by the statute of limitations, the Noerr-Pen-
nington doctrine; see United Mine Workers v. Pennington, 381 U.S. 657,
85 S. Ct. 1585, 14 L. Ed. 2d 626 (1965); Eastern Railroad Presidents Confer-
ence v. Noerr Motor Freight, Inc., 365 U.S. 127, 81 S. Ct. 523, 5 L. Ed. 2d
464 (1961); their lack of antitrust standing, and the lack of the requisite
statutory notice on their request for indemnification.

% The trial court stated that, “because all of the [plaintiff] companies share
common leadership and management within the [Carabetta] family,” it would
refer to the plaintiffs collectively. For ease of reading, we do the same.
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an agreement that allowed [the plaintiffs] to lease back
fifty-two acres. The lease was to be granted subject to
one condition: that the Connecticut Siting Council [Sit-
ing Council] approved the lease as part of the power
plant project [that] El Paso hoped to build and the Siting
Council had to approve under General Statutes § 16-
50g et seq. El Paso ultimately sold the land subject to the
lease deal to a company called Meriden Gas Turbines.

“IThe plaintiffs] pressed [their] rights . . . [and]
asked the . . . Siting Council to approve the lease-
back. Ultimately, the Siting Council approved the power
plant in 2001 but rejected the leaseback, conditioning
approval instead on the fifty-two acres being given to
Meriden.

“The [plaintiffs] have been suing over the lease ever
since, and this case is another instance. Having failed
to get the lease effectuated by suing Meriden, El Paso,
and Meriden Gas Turbines,? [the plaintiffs] now [sue]
Meriden and Tilcon for the loss of the lease and the
redesignation of the land on Meriden’s plan of develop-
ment. [The plaintiffs claim that] there was a conspiracy
headed by Tilcon and acted on by Meriden to secure,
among other things, [the plaintiffs’] Siting Council
defeat. The lease at issue here is the same one involved

3 The trial court referred to and summarized three previous cases that
the plaintiffs had filed in state court as follows: “Summitwood Development,
LLC v. Roberts, 130 Conn. App. 792, 25 A.3d 721, cert. denied, 302 Conn.
942, 29 A.3d 467 (2011), cert. denied, 565 U.S. 1260, 132 S. Ct. 1745, 182 L.
Ed. 2d 530 (2012), where Summitwood sued the company that promised
the lease and its agents for failing to provide it;

“Nipmuc Properties, LLC v. PDC-El Paso Meriden, LLC, 103 Conn. App.
90, 927 A.2d 978, cert. denied, 284 Conn. 932, 934 A.2d 247 (2007), where
Nipmuc sued Meriden and others for a court order declaring the lease to
be in effect and requiring the lease to be delivered to Nipmuc; [and]

“Nipmuc Properties, LLC v. Meriden, 130 Conn. App. 806, 25 A.3d 714,
cert. denied, 302 Conn. 939, 28 A.3d 989 (2011), cert. denied, 565 U.S. 1246,
132 S. Ct. 1718, 182 L. Ed. 2d 253 (2012), where Nipmuc, along with Sum-
mitwood, again sued to enforce the lease and to quiet the title of the land
to recognize the lease.”
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in the prior lawsuit against Meriden, and the only thing
different here from the prior federal lawsuit against
Tilcon is the additional claim that Tilcon orchestrated
the Siting Council defeat, too.

“With the possible exception of newer claims about
Meriden’s adoption of a development plan redesignating
the fifty-two acres for open space, the claims made
now against Meriden about the lease could have been
brought in the prior lawsuit against the city when [the
plaintiffs] tried to force Meriden to recognize the lease.
They arise from the same transaction. And [the plaintiffs
have] offered allegations, but no evidence, that shows
[that] some form of fraud or concealment prevented
[the plaintiffs] from knowing of Tilcon’s alleged interac-
tions with the city. Far from it—[the plaintiffs’] claims
about Tilcon’s behind-the-scenes efforts were the focus
of [their] prior federal lawsuit. [The plaintiffs have]
always alleged [that] Tilcon conspired against [them],
as [they do] now. [The plaintiffs’] exhibits show [that]
essentially the same witnesses and the same activities
are in play here as they have been time and again in this
multidecade assault. The only thing new is the claim
about the Siting Council against Tilcon and the devel-
opment plan in Meriden. Therefore, under the detailed
analysis of the Appellate Court’s 2011 . . . decision [in
Nipmuc Properties, LLC v. Meriden, 130 Conn. App.
806, 25 A.3d 714 (Nipmuc II), cert. denied, 302 Conn.
939, 28 A.3d 989 (2011), cert. denied, 565 U.S. 1246, 132
S. Ct. 1718, 182 L. Ed. 2d 253 (2012), the claims against
Meriden and Caruso concerning the Siting Council are
barred here by the doctrine of claim preclusion.” (Foot-
notes added; footnotes omitted.) Accordingly, the court
granted the defendants’ motion for summary judgment,
and this appeal followed.

“Practice Book § 17-49 provides that summary judg-
ment shall be rendered forthwith if the pleadings, affida-
vits and any other proof submitted show that there is
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no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.
In deciding a motion for summary judgment, the trial
court must view the evidence in the light most favorable
to the nonmoving party. . . . The party moving for
summary judgment has the burden of showing the
absence of any genuine issue of material fact and that
the party is, therefore, entitled to judgment as a matter
of law. . . . The test is whether the party moving for
summary judgment would be entitled to a directed ver-
dict on the same facts. . . . Our review of the trial
court’s decision to grant the defendant’s motion for
summary judgment is plenary. . . . Additionally, the
applicability of res judicata . . . presents a question
of law over which we employ plenary review. . . .

“The doctrine of res judicata holds that an existing
final judgment rendered upon the merits without fraud
or collusion, by a court of competent jurisdiction, is
conclusive of causes of action and of facts or issues
thereby litigated as to the parties and their privies in
all other actions in the same or any other judicial tribu-
nal of concurrent jurisdiction. . . . If the same cause
of action is again sued on, the judgment is a bar with
respect to any claims relating to the cause of action
which were actually made or which might have been
made. . . .

“We have adopted a transactional test as a guide to
determining whether an action involves the same claim
as an earlier action so as to trigger operation of the
doctrine of res judicata. [T]he claim [that is] extin-
guished [by the judgment in the first action] includes
all rights of the plaintiff to remedies against the defen-
dant with respect to all or any part of the transaction,
or series of connected transactions, out of which the
action arose. What factual grouping constitutes a trans-
action, and what groupings constitute a series, are to
be determined pragmatically, giving weight to such con-
siderations as whether the facts are related in time,
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space, origin, or motivation, whether they form a con-
venient trial unit, and whether their treatment as a
unit conforms to the parties’ expectations or business
understanding or usage. . . . In applying the transac-
tional test, we compare the complaint in the second
action with the pleadings and the judgment in the earlier
action.” (Citations omitted; emphasis added; internal
quotation marks omitted.) Id., 811-13.

“Res judicata, or claim preclusion, bars not only sub-
sequent relitigation of a claim previously asserted, but
subsequent relitigation of any claims relating to the
same cause of action . . . which might have been
made. . . . [T]he appropriate inquiry with respect to
[claim] preclusion is whether the party had an adequate
opportunity to litigate the matter in the earlier pro-
ceeding . . . .” (Citation omitted; emphasis in original;
internal quotation marks omitted.) Id., 815.

As noted, the conflict that gives rise to the current
action, and this appeal, has already been the subject of
three decisions by this court. In the most recent deci-
sion, Nipmuc II, on which the trial court here relied
in rendering summary judgment, this court concluded
that the plaintiffs had been afforded the opportunity to
litigate their claims regarding the lease at issue and
were thus precluded from doing so again. In Nipmuc
II, this court compared the complaint in that case to
the operative complaint in the earlier case of Nipmuc
Properties, LLC v. PDC-El Paso Meriden, LLC, 103
Conn. App. 90, 927 A.2d 978 (Nipmuc I), cert. denied,
284 Conn. 932, 934 A.2d 247 (2007), and concluded that
the claims asserted in both actions arose out of the
same transaction or series of transactions, namely, the
plaintiffs’ purported leasehold interest in the same fifty-
two acre parcel of land. Id., 813. The court in Nipmuc
1I explained: “It is apparent from our review of the
record that the plaintiffs’ claims in the present action,
seeking to effectuate the turnover of their purported
leasehold interests, and their claims in Nipmuc I, seek-
ing the release of the lease from escrow, stem from
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the same agreement pertaining to that lease and seek
redress on the basis of the same underlying factual pred-
icate, namely, the [S]iting [C]ouncil’s decision reject-
jying the plaintiffs’ efforts to obtain the release of the
lease from escrow and ordering the transfer of the fifty-
two acre parcel to the defendant. Similarly, the plain-
tiffs’ claim that the parties to the underlying lease agree-
ment intended for the lease to have operative effect
regardless of physical possession of the lease document
arises from the same common nucleus of facts as set
forth in the Nipmuc I action. . . . The Nipmuc I action
provided the plaintiffs ample opportunity to raise their
claim to an independent leasehold interest, separate
and apart from the escrowed lease document consid-
ered in Nipmuc I, against Meriden Gas Turbines, the
defendant’s predecessor in interest to the fifty-two acre
parcel. . . . Moreover, a pragmatic view of the record
convinces us that the Nipmuc I action and the present
matter form a convenient trial unit, involving a signifi-
cant overlap of potential witnesses and evidence, and
that treatment as a unit would conform to the parties’
expectations and business understanding. Accordingly,
because the plaintiffs’ present claims arise from the
same common nucleus of operative facts as the claims
raised in Nipmuc I, and because the plaintiffs could
have raised their present claims in the Nipmuc I action,
they are now precluded from raising such claims in the
present matter. Therefore, the court properly rendered
summary judgment in this case.” (Citations omitted,;
footnote omitted; internal quotation marks omitted.)
Id., 815-16.

Here, as in Nipmuc I and Nipmuc I, the plaintiffs’
claims again “stem from the same agreement pertaining
to [the] lease [at issue] and seek redress on the basis
of the same underlying factual predicate, namely, the
[Sliting [Clouncil’s decision rejecting the plaintiffs’
efforts to obtain the release of the lease from escrow
and ordering the transfer of the fifty-two acre parcel
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to [Meriden].” Id., 815. To the extent that the plaintiffs
argue that their claims in this action “are founded on
different types of conduct by different defendants
and the different effects of that conduct,” they cannot
escape the trial court’s conclusion that, as this court
reasoned in Nipmuc 11, they have had ample opportu-
nity to bring their claims in any or all of their four
prior court actions.* As the trial court aptly found, the
plaintiffs have already complained in court—state and
federal—against multiple entities under multiple theo-
ries of liability that allegedly resulted in or stemmed
from their failure to acquire the lease of the fifty-two
acres at issue. Accordingly, we agree with the trial court
that the plaintiffs’ claims are barred by res judicata
and, thus, that the court properly rendered summary
judgment in favor of the defendants.

The judgment is affirmed.

In this opinion the other judges concurred.

4In an apparent attempt to challenge the trial court’s conclusion that
Caruso was not in privity with the Meriden defendants in the prior actions,
the plaintiffs have done nothing more than set forth legal authority that not
all employees are in privity with their employers. In the absence of any
supporting analysis that is specific to this case or their claims against Caruso,
this claim fails.



